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The recent decision, by the Supreme Court 
of the United States, in the case of Lake Shore, 
etc. Ry. Co. v. Smith, very forcibly illustrates 
the difference between proper regulation of 
railroad corporations, and wanton disregard 
of their constitutional rights by State legis- 
lation. It was held that a statute of Mich- 
igan requiring railroad companies in the State 
to keep for sale 1,000 mile tickets at specified 
rates, less than the regular rates, to be used 
in the name of the purchaser, his wife and 
children, and valid for two years, where the 
maximum rates for transportation of passen- 
gers have been previously established by the 
legislature, is void as not within the legislative 
power to fix maximum rates, nor a proper 
regulation of the affairs of the company, but, 
on the contrary, a taking of the property of 
the company without due process of law. The 
opinion by Mr. Justice Peckham very clearly 
epitomizes the reasoning of the court in the 
following language: ‘‘The power to enact 
legislation of this character cannot be founded 
upon the mere fact that the thing affected is 
a corporation, even when the legislature has 
power to alter, amend or repeal the charter 
thereof. The power to alter or amend does 
not extend to the taking of the property of 
the corporation, either by confiscation or in- 
directly by other means. The authority to 
legislate in regard to rates comes from the 
power to prevent extortion or unreasonable 
charges or exactions by common carriers or 
others exercising a calling and using their 
property in a manner in which the public have 
an interest. 

In this case there is not an exercise of the 
power to fix maximum rates. There is not 
the exercise of the acknowledged power to 
legislate so as to prevent extortion or unrea- 
sonable or illegal exactions. The fixing of 
the maximum rate does that. Itis a pure, 
bald and unmixed power of discrimination in 
favor of a few of the persons having occasion 
to travel on the road, and permitting them to 
do so at a less expense than others, provided 
they buy a certain number of tickets at one 
time. It is not legislation for the safety, 
health or proper convenience of the public, 





but an arbitrary enactment in favor of the 
persons spoken of, who, in the legislative 
judgment, should be carried at a less expense 
than the other members of the community. 
There is no reasonable ground upon which 
the legislation can be rested, unless the sim- 
ple decision of the legislature should be held 
to constitute such reason. Whether the legis- 
lature might notin the fair exercise of its 
power of regulation provide that ordinary 
tickets purchased from the company should 
be good for a certain reasonable time is not a 
question which is now before us, and we need 
not express any opinion in regard to it. 

In holding this legislation a violation of 
that part of the constitution of the United 
States which forbids the taking of property 
without due process of law, and requires the 
equal protection of the laws, we are not, as 
we have stated, thereby interfering with the 
power of the legislature over railroads as cor- 
porations or common carriers to so legislate 
as to fix maximum rates, to prevent extortion 
or undue charges, and to promote the safety, 
health, convenience, or proper protection of 
the public. We say this particular piece of 
legislation does not partake of the character 
of legislation fairly or reasonably necessary 
to attain any of those objects, and that it does 
violate the federal constitution, as above 
stated.”’ ; 





On the other hand is to be noted the recent 
decision, by the same court, of Atchison, T. 
& S. F. R. R. v. Matthews, where it was held 
(four of the members of the court dissenting) 
that the provision of the Kansas statute (Sess. 
Laws 1885, p. 258, ch. 155, secs. 1, 2), re- 
quiring a reasonable attorney’s fee for. the 
plaintiff to be allowed and made a part of the 
judgment on arecovery against a railroad 
company for damages from fire caused by the 
operating of its trains, is in the nature of a 
police regulation, designed to enforce care on 
the part of railroad companies to prevent the 
escape of fire from their moving trains, which 
subject the property of adjacent owners to 
peculiar hazard, and has a reasonable relation 
to the object sought to be accomplished, al- 
though the statute imposes no specific duty 
by way of precaution ; and that the provision 
is not in violation of the fourteenth constitu- 
tional amendment, as an arbitrary classifica- 
tion of suitors, which deprives those affected 








448 CENTRAL LAW JOURNAL. 





No. 23 








of the equal protection of the laws. In this 
case great reliance was placed, by the railroad 
company, upon Railway Co. v. Ellis, 165 U. 
S. 150, wherein a statute of Texas allowing 
an attorney’s fee to the plaintiffs in actions 
against railroad corporations on claims, not 
exceeding in amount $50 for personal serv- 
ices rendered or labor done or for damages 
or for overcharges on freight or for stock 
killed or injured, was adjudged unconstitu- 
tional, as being a statute imposing a penalty 
on railroad corporations for failing to pay 
certain debts, and not one to enforce compli- 
ance with any police regulation. ‘The court, 
in the Matthews’ case, held that the Kansas 
statute was within proper police regulation. 
In this connection is also to be noted the re- 
cent case of St. Louis, etc. Ry. v. Paul, 
where the same court held that a statute of 
the State of Arkansas, providing that when- 
ever any railroad company shall discharge a 
servant or employee, with or without cause, 
it shall, on the day of discharge, under cer- 
tain penalties, pay him the unpaid wages 
earned, at the contract rate, at the time of 
discharge, without discount on account of 
payment before such wages were payable un- 
der the contract of employment, does not 
operate as a deprivation of property without 
due process of law where a railroad company 
concerned is incorporated under the State 
laws, and the State constitution reserves to 
the legislature the power to amend or repeal 
all charters of incorporation. It appeared 
that the operation of the statute in question 
was purely prospective. The court showed 
that it did not ‘‘interfere with vested rights 
or existing contracts, or destroy or sensibly 
encroach upon the right to contract, although 
it did impose a duty, in reference to the pay- 
ment of wages actually earned, which re- 
stricted future contracts in the particular 
named.’’ 








NOTES OF IMPORTANT DECISIONS. 


SALE—IMPLIED WARRANTY.—The Supreme 
Court of Vermont, in Warren vy. Buck, decides 
that a farmer selling hogs to a butcher, knowing 
that the latter intends to convert them into pork 
for resale to his customers, does not impliedly 
warrant them to be fit for use as food. The court 
says: ‘The general rule of the common law is, 
as stated in Bryant v. Pember, 45 Vt. 487, that 
upon the sale of goods and chattels, if there is no 





express warranty of their quality, and no fraud 
the maxim, ‘Caveat emptor,’ applies, and no war- 
ranty is implied by law; and the exception in re- 
spect to provisions does not extend beyond the 
case of a dealer who sells them directly to the 
consumer for domestic use. Benj. Sales (Ed. 
1888), 639; 2 Kent, Comm. (13th Ed.), 478, and 
notes. In Bragg v. Morrill, 49 Vt. 47, the court, 
referring to this subject, said: ‘Generally, in all 
sales of provisions, there is a like implied war- 
ranty that they are wholesome. 1 Pars. Cont. 
470, and notes. But this doctrine has exceptions, 
and is held applicable only when the vendor is 
the producer, or when he exposes them for sale 
for domestic use asa provision dealer.’ American 
and English cases are cited in support of the rule. 
By the term ‘producer’ the court evidently had 
reference to articles manufactured by the vendor. 
The term may also be applied to certain products 
of the farm, as was held in Beals v. Olmstead, 24 
Vt. 114, where the plaintiff bought a quantity of 
hay of the defendant for a particular use, and the 
defendant knew the plaintiff would not buy an in- 
ferior article for that use. Held, that a warranty 
was implied. RButin that case the defendant pro- 
fessed, and was supposed to have, knowledge in 
respect to the quality of the commodity sold. In 
Pease v. Sabin, 38 Vt. 432, the contract was fora 
sale of a quantity of cheese manufactured by the 
seller, and which the purchaser had no opportu- 
nity to inspect. There a warranty was implied 
against the latent defect, afterwards discovered, 
upon the ground that the defect arose from the 
defendant’s want of care and skill in the manu- 
facture of the cheese. The case of Best v. Flint, 
58 Vt. 543,5 Atl. Rep. 192, is distinguishable from 
the present one. There both the plaintiff and the 
defendants were engaged in the business of buy- 
ing hogs for market, and the defendants engaged 
the plaintiff to furnish nine hogs to fill their car 
for shipment, they to pay the highest ruling price 
for prime, marketable hogs. The plaintiff knew 
the quality required, and that the defendants were 
paying the price for that quality, and that the de- 
fendants relied upon his judgment to select and 
furnish hogs of the required quality. It was not 
a sale of hogs which the plaintiff had on hand, 
but of hogs to be selected and supplied by him 
without inspection by the defendants. It was 
held that there was an implied warranty that the 
hogs were suitable for the use intended. The 
contract was executory, and there was no under- 
taking by the plaintiff that they were of any par- 
ticular quality, and the defect was not discover- 
able on inspection. In Maynard v. Maynard, 49 
Vt. 297, the defendant did not disclose the fact, of 
which he had knowledge, that the animal sold by 
him to the plaintiff was worthless for the purpose 
for which the plaintiff informed him he wanted 
it. Held, that the concealment of the fact was 
fraudulent, though the defendant made no aftirm- 
ative representations, nor was he inquired of if 
the animal was suitable. Wing v. Chapman, 49 
Vt. 33, was an action on the case for the false 
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warranty of a yoke of oxen. After discussing the 
subject of the express warranty, the court said: 
‘Even without any express warranty in this class 
of contracts, the law has now become pretty well 
settled that where the special purpose of the buyer 
is made known to the seller, and the seller, with 
such knowledge, delivers the goods, the law im- 
plies that they are reasonably fit for the purpose 
specified. If the facts show that the buyer trusts 
to the judgment of the seller, the seller must see 
to it that he judges correctly. The question has 
been much discussed whether this doctrine ap- 
plied in cases where the seller was not the manu- 
facturer of the goods sold; but it is now settled 
that itapplies generally in all sales of property 
for a special purpose, if the sale is made on the 
judgment and skill of the vendor.’ In Badger v. 
Whitcomb, 66 Vt. 126, 28 Atl. Rep. 877, the seller 
made no representation in respect to the boards 
sold. The defendants had an opportunity to in- 
spect them, and were requested by the seller to 
inspect them, and by inspecting them they could 
have discovered the defect. Held, that there was 
no implied warranty. In Howard v. Emerson, 
110 Mass. 320, the instruction of the trial court, 
that ‘if the plaintiff knew that the defendants 
wanted to purchase the cow for the purpose of 
immediately cutting it up into beef, for immediate 
domestic use, there would be an implied warranty 
that the cow was fit for that purpose,’ was held 
erroneous, and the common-law rule was adhered 
to. The same doctrine was held in Giroux v. 
Stedman, 145 Mass. 439, 14 N. E. Rep. 538. The 
cases that are exceptions to this rule will generally 
be found to contain the element of deceit, as in 
Divine v. McCormick, 50 Barb. 116, in Wing v. 
Chapman, 49 Vt. 33, and in Maynard v. Maynard, 
49 Vt. 297. In England, vendors of food are only 
liable for defects of which they had, or might 
have had, knowledge. See cases in notes to 2 
Kent, Comm., supra.”” 





CRIMINAL LAW—PARDON—APPEAL.—It is held * 


by the Supreme Court of Indiana, in Manlove v. 
State, that where one, pending appeal from a judg- 
ment of conviction, accepts the governor’s pardon, 
he is not entitled to review that part of the judg- 
ment assessing a fine and costs against him, the 
acceptance of a pardon being an admission that 
he was rightly convicted. ‘*Appellant was con- 
victed,”’ says the court, ‘of seduction, and sen- 
tenced to the reformatory. The attorney-general, 
by verified motion to dismiss, shows that appel- 
lant, since taking this appeal, has married the 
complaining witness, and accepted the governor's 
pardon, conditioned on good behavior. Appel- 
lant admits these facts, but contends that he is 
entitled to a review of the proceedings because 
that part of the judgment which assesses a fine 
and costs against him remains in force. <A party 
may not accept a benefit based on the legality of 
a judgment, and thereafter be heard to complain 
that the judgment is erroneous. 2 Enc. Pl. & 
Prac. 173-182, and cases cited; Glassburn v. Deer, 





143 Ind. 174, 41 N. E. Rep. 376; McGrew v. 
Grayston, 144 Ind. 165,41 N. E. Rep. 1027. In 
Garner v. Garner, 38 Ind. 139, appellant was de- 
fendant in divorce proceedings. Judgment for 
divorce, alimony and costs was rendered against 
him. After judgment, before appeal, he married 
another. His remarriage was shown in a motion 
to dismiss. He insisted that he had the right to 
have the judgment reviewed so far as alimony and 
costs were concerned. This court expressed the 
Opinion that, ‘having availed himself of the bene- 
fits of the judgment, he must bear its burdens.’ 
In the similar case of Stephens v. Stephens, 51 
Ind. 542, the court said: ‘By his marriage after 
his divorce, in contemplation of law he admitted 
that he was legally divorced from his former wife.’ 
The pardon did not relieve appellant of the judg- 
ment for costs. They are a debt for which he re- 
mains liable to officers and witnesses. Smith v. 
State, 6 Lea, 637; Ex parte Purcell (Ark.), 31S. 
W. Rep. 738; Ex parte Gregory, 56 Miss. 164. But 
they were assessed as part of the judgment, which 
was based on a verdict of guilty. The assign- 
ments of error challenge the correctness of the 
judgment as an entirety. On a new trial appel- 
lant might interpose his pardon and his marriage. 
State v. Otis, 135 Ind. 267, 34 N. E. Rep. 954. It 
would be beyond the power of the State to force 
him to meet the information on its merits» The 
substantial element of the controversy has been 
eliminated. The question of appellant’s liability 
to fine and costs cannot be reached except by 
overturning the judgment asa whole. He may 
not so attack the judgment, because, by asking 
and accepting executive clemency, he said, in 
effect, that he was rightly convicted. He may 
not admit guilt to escape imprisonment, and at 
the same time protest innocence to avoid payment 
of fine and costs.”’ 





Res JupIcATA — NOTES — INNOCENT PUR- 
CHASERS.—In Commercial Bank v. Toklas, 56 
Pac. Rep. 927, decided by the Supreme Court of 
Washington, it appeared that an innocent pur- 
chaser of two notes, for the same amount, exe- 
cuted by the maker while he was owing the payee 
only the amount of one of them, collected one of 
them of a person who had assumed the maker's 
debts, and then sued him on the other, but failed 
to recover. It was held that the judgment was 
not res judicata. precluding the purchaser from 
maintaining a suit on such other note against the 
maker. It was further held that one having exe- 
cuted two notes for the same amount, while he 
was owing the payee only the aimount of one of 
them, being sued on one of the notes by an inno- 
cent purchaser of both after the purchaser had 
collected the amount of one, cannot, under a plea 
of pay ment, show that the purchaser had received 
all that he had advanced for thenotes. The court 
said in part: ‘The sole question to be deter- 
mined upon this appeal is whether the payment 
of the second note by the MacDougall & South- 
wick Company constituted, in law, a payment of 
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the note in suit. ‘The learned counsel for the re- 
spondents contend, and, as we have observed, the 
trial court held, that the payment made by the 
MacDougall & Southwick Company should have 
been applied by the appellant in satisfaction of 
the note under consideration, and that the appli- 
cation of such payment to the satisfaction of the 
second note was a wrongful diversion of such 
payment; and, in support of their contention, 
counsel cite the case of Commercial Bank v. Mac- 
Dougall & Southwick Co. (Sup.), reported in 40 
N. Y. Supp., at page 189, which they claim is de- 
cisive of this question. It seems that the appel- 
lant instituted an action in the State of New York 
against the MacDougall & Southwick Company 
to recover the amount of the note sued on in this 
case, on the theory that it evidenced an obliga- 
tion of Toklas, Singerman & Co., which the Mac- 
Dougall & Southwick Company bad agreed to 
pay. and, it appearing that the MacDougall & 
Southwick Company had previously paid all that 
Toklas, Singerman & Co. owed Holland & Co. at 
the time it assumed the payment of the debts of 
Toklas, Singerman & Co., the supreme court of 
that State very properly held that the action 
could not be maintained. The only questions 
necessary to be determined by the court in that 
case were, What was the indebtedness of ‘Toklas, 
Singefman & Co. to Holland & Co. on July 15, 
1891? and, Had such debt in fact been paid? The 
court, though recognizing the fact that the action 
was not, in,a legal sense, an action on the note, 
concluded that the first note was that which rep- 
resented the indebtedness for which the Mac- 
Dougall & Southwick Company was liable, and 
that the money paid by said company should have 
been applied in discharge of that note, and that 
the court would so apply it. But we are unable 
to perceive how it can successfully be maintained 
that that case determined the rights of the parties 
in the case at bar. As between the makers of 
these two notes and the payee, Holland & Co., the 
two notes represented but one and the same in- 
debtedness. and the payment of one to Holland & 
Co. would have been a payment of both. And, 
as it is a conceded fact that both notes were for 
the same amount, and that amount was the sum 
which the MacDougall & Southwick Company 
had obligated itself to pay, it is clear that, when 
that company paid and took up the second note, 
it fully discharged its obligation, and was not 
thereafter concerned with regard to any other 
note held by the bank against Toklas, Sitgerman 
& Co. It was well said by the New York court, 
in the case referred to, concerning these notes, 
that ‘they both represented one indebtedness, in 
so far as the defendant (the MacDougall & South- 
wick Company) was concerned, and it was imma- 
terial whether payment was made in form upon 
either one or the other. Such a payment would 
discharge his obligation.” And, that being true, 
we think it logically follows that it was equally 
immaterial to the defendant in that case whether 
the money paid by it was applied to the satisfac- 





tion of the one or the other of the notes. What 
was said by way of argument in the course of the 
opinion, respecting the wrongful application or 
the unlawful diversion of the payment by the 
bank, was unnecessary to, and really constituted 
no essential ingredient of, the decision of the case. 
While it is true that the MacDougall & Southwick 
Company discharged its obligation to these re- 
spondents by the payment made by it to the ap- 
pellant bank, it may likewise be true that the re- 
spondents are legally liable to pay the note upon 
which this action is founded. It is admitted that 
the respondents executed two notes, each for 
$1,970.30, and delivered them to Holland & Co., 
the payees therein named. It is also admitted 
that the bank became a bona fide holder of the 
first note (the one under consideratiun). by dis- 
counting it in the regular course of business, be- 
fore its maturity; and we think it may be safely 
asserted, under the evidence in the record and the 
finding of the court, that the bank was a bona fide 
holder of the second note also, at least to the ex- 
tent of the indebtedness secured thereby. See 
Bank v. Gagnon (Mont.), 48 Pac. Rep. 762. It 
certainly was such holder unless, at the time it 
received the note, it bad notice that Holland & 
Co. had no right to pledge it ax security fora 
present loan and for prior indebtedness, und the 
evidence does not warrant such aconclusion. We 
find, then, the appellant holding two promissory 
notes, with a legal right to enforce the payment 
of both by the makers. It demanded and received 
payment of one, and now demands payment of 
the other. This demand is met by the contention 
that the note has been paid by the payment of 
another note of like amount, which the makers, 
in contemplation of law, promised to pay to any 
bona jide holder thereof. It seems to us that the 
learned counsel for the respondents have, in this 
instance, inadvertently overlooked the distinction 
between payment and a counter demand or coun- 
terclaim. Payment consists in something more 
than the holding of a valid claim by a debtor 
against his creditor. In legal contemplation, it is 
the discharge of an obligation by the delivery of 
money or its equivalent, and is generally made 
with the assent of both parties to the contract. 
Brady v. Wasson, 6 Heisk. 131. ‘To constitute a 
payment, money or some other valuable thing 
must be delivered by the debtor to the creditor 
for the purpose of extinguishing the debt. and 
the creditor must receive it for the same purpose.’ 
18 Am. & Eng. Enc. Law, p. 150. Assuming that 
the authorities above cited correctly announce the 
general rule of law on the subject of payment, we 
fail to find anything in the evidence to support 
the plea of payment. The first note was paid by 
Mr. Southwick for the MacDougall & Southwick 
Company, without the slightest knowledge on his 
part of the existence of the note sued on herein, 
and the money was received in payment of the 
second note only. How, then, can it be said that 
this note has been paid? In fact, it is not claimed 
that the money was paid or received for the ex- 
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press purpose of discharging this note. The real 
ground of complaint on the part of the respond- 
ents, as stated in the argument and brief of coun- 
sel, is that the bank, by surrendering the second 
note and suing on the first, has deprived the re- 
spondents of the right which they would have, in 
an action on the second note, of making the de- 
fense that the debt for which it was pledged was 
paid by Holland & Co. before payment was made 
by the MacDougall & Southwick Company.”’ 











SATISFACTION—A CANON OF CON- 
STRUCTION IN COURTS OF EQUITY. 


Defined.—That doctrine of courts of equity, 
by which, when the donor’s intention so ap- 
pears, property, given a debtor by his cred- 
itor, a creditor by his debtor, a beneficiary 
by his former benefactor, a child by its parent 
or one in loco parentis ; is construed, if either 
gift or claim be by testamentary dispo-ition, 
in satisfaction for the debt, in lieu of the 
former benefit or claim by relationship. 

Relation to Election.—In its application to 
gifts by testament to creditors, the rule is very 
like that in cases of election. The creditor 
being required in the first instance to elect 
for or against the will; that is, to take the 
testamentary provision and renounce the 
claim, or to enforce the claim and renounce 
the legacy or devise. 

Historical Outline. —The doctrine of satis- 
faction was a part of Roman law. Justinian 
provided that the discharge of an obligation 
might be given a debtor, as a legacy, by his 
creditor, and also that a legacy given a cred- 
itor by his debtor should be taken in satisfac- 
tion of the debt if of greater value, or pay- 
able earlier than the obligation, but not 
otherwise, since it was said the creditor would 
then receive no benefit from the legacy.! 

In England, cases of satisfaction are re- 
ported about 1675, and the doctrine became 
a fixed rule of chancery before the opening 
of the eighteenth century.’ 

Application.—The doctrine is applied to 
cases of the satisfaction of debts by legacies, 
the satisfaction of legacies by subsequent 
legacies, the satisfaction of legacies or por- 
tions by advancements and other gifts inter 
vivos, the satisfaction of settlement portions 
by legacies. 

Classification.—This statement is taken by 


1 Inst. Lib. IT., tit. 20, §§ 13, 14. 
2 Blois v. Blois, 2 Vent. 347. 





nearly all writers as the basis of a classifica- 
tion for the subject. It may be criticised at 
two points: First. There is such a sharp 
distinction in the attitude of the courts toward 
the first point and the last three as to sepa- 
rate them very remotely in any scheme of 
division, putting the first by itself and the 
last three together. Second. The desire that 
the gift be taken in satisfaction may be 
clearly or ambiguously expressed by the 
donor. When the latter is the case, it is ob- 
vious that the treatment by the courts will be 
different. 

The scheme of division which I shall adopt 
will, therefore, first partition the cases into 
those where the intent is expressed, and those 
where it is implied, this latter branch again 
into cases where the claim arises from a legal 
obligation, and cases where it arises from the 
relationship of beneficiary and benefactor, or 
from a former bounty. 

Intention Governs.—Starting the discus- 
sion at this point, the most fundamental prin- 
ciple is that the intention of the donor shall 
govern the disposal of the bequest; that is, 
if the donor wished the gift to be in satisfac- 
tion of the claim the court will so regard it.® 

Express Satisfaction.—It the donor, by apt 
words, expressly states that the donee may 
only take the gift in lieu of his former claim, 
the donee, if he accept the gift, releases his 
claim, and he may not thereafter enforce it, 
althouga that which he receives proves to be 
much less valuable than that which he sur- 
rendered.* 

The gift must be made to the claimant, 
since a gift to his children or his wife will not 
satisfy his claim,® although the acceptance by 
a wife of a legacy to her in lieu of all claims 
of herself and husband will, if accepted, bar 
the subsequent assertion by the husband of a 
claim in his wife’s right.® 

If the testator be mistaken as to the person 
of his creditor, and give a legacy to one only 
supposedly his creditor, in payment of aclaim, 
actually the property of another, the benefi- 
ciary will have the legacy, and the creditor 
may collect the claim from the estate.’ 

When the original claim has been either 


3 Goldsmid v. Goldsmid, 1 Swanst. 219; Williams vy. 
Crary, 4 Wend. (N. Y.) 4438. 

4 Caulfield v. Sullivan, 85 N. Y. 153. 

5 Parmatir v. Parmatir, 1 Johns. & H. 135. 

623 L. J. Ch. 910. 

7 Harrison v. Haskins, 2 Pat. & H. ( Va.) 888. 
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wholly or partially satisfied, as when a father, 
after making his child a legatee, advances him 
sums in redemption of the legacy, it may be 
revived, as by repeating the gift in a codicil 
to the original donative instrument.® 

Implied or Constructive Satisfaction.— 
When the donor fails to clearly express an 
intention, that what is given shall be in satis- 
faction of the donee’s claim. The courts, in 
endeavoring to read the intention, have 
adopted certain rules of construction which I 
believe are applied to all cates of constructive 
satisfaction, except where statutes have inter- 
vened, although when direct proof of the in- 
tent is obtainable, and may be admitted un- 
der the rules of evidence, the canons of 
construction are superseded by it. 

I. A gift of property not ejusdem generis 
(cf like nature) as the subject-matter of the 
former claim, will not be construed in satis- 
faction of it.? That is to say, lands shall not 
saiisfy a claim for goods or money, goods a 
claim of Jands or money, money a claim for 
lands or goods. 

II. If either claim or gift be uncertaiz in 
fact, in amount, orin time of payment, the 
court will not construe an intended satisfac- 
tion.” Hence, if the legacy be in the residu- 
ary clause, or be contingent, or if the claim 
be contingent or unliquidated, in the absence 
of direct proof, a case for the application of 
the rule is not made out. 

III. If the legacy be less beneficial to the 
donee than the claim, as when the latter is 
payable before the legacy, or when the claim 
arises after the will is made, satisfaction will 
not be implied." Therefore, when the testa- 

8 Turner’s Appeal, 52 Mich. 398. 

9 Eastwood v. Vinke, 2 P. W. 614, 617; Lechmere v. 
Ear! of Carlisle, 3 P. W. 211; Chaplin v. Chaplin, 3 P. 
W. 245, 247, 2 Eq. Cas. Abr. 352, § 12, 3 Eq. Cas. Abr. 
571; Bellasis v. Uthwatt, 1 Atk. 426; Slingsly v. " 
10 Mod. 298; Richardson v. Elphinstone, 2 Ves. 463; 
Bengough v. Walker, 15 Ves. 507; Dey v. Williams, 2 
Dev. & B. (N. Car.) Eq. 66; Benjamin v. Dimmick, 4 
Redf. (N. Y. Surro )7; Gilliam v. Brown, 43 Miss. 641; 
Clendenning v. Clymer, 17 Ind. 155; State v. Crossby, 
69 Ind. 203. 

10 Bellasis v. Uthwatt, 1 Atk. 426; Farnham y. Phil- 
lips, 2 Atk. 215; Spinks v. Robins, 2 Atk, 491, 493; 3 
Eq. Cas. Abr. *571; Talbot v. Shrewsbury, Gilh. Eq. 
89; Bengough v. Walker, 15 Ves. 507; Dey v. Williams, 
2 Dev. & B. (N. Car.) Eq. 66; Benjamin v. Dimmick, 
4 Redf. (N. Y. Surro.) 7; Gilliam v. Brown, 43 Miss. 
641; Clendenning v. Clymer, 17 Ind. 155; State v¥. 
Crossby, 69 Ind. 203. 

11 Haynes v. Mico, 1 Bro. C. C. 129, 3 Eq. Cas. Abr. 
*571; Adams vy. Lavender, 1 McCl. & Y.40; Dey v. 


Williams, 2 Dev. & B. (N. Car.) Eq. 66; Gilliam v. 
Brown, 43 Miss. 641; State v. Crossby, 69 Ind. 203. 








tor has agreed by bond that £300 shall be 
paid his wife one month after his decease, the 
obligation will not be discharged by an im- 
plied intent because of a legacy of £500, pay- 
able six months after the demise of the donor. 

When the Obligation is Legal.—When the 
claim arises from a legal obligation, the 
courts will imply intended satisfaction only 
upon clear evidence that such was the donor’s 
intention, as these cases only arise where the 
gift is of a testamentary nature. And since 
this imports a bounty, the courts will hesitate 
to adopt a construction inconsistent with that 
import, hence they will seize upon slight cir- 
cumstances to avoid applying the rule of 
satisfaction.” 

Legacies by Debtor to Creditor.—It will be 
recalled that a legacy is presumably a 
bounty,” and this presumption can only be 
overthrown in a court of equity." 

The general rule is that a legacy by a 
debtor to bis creditor of a sum equalling or 
exceeding the debt will be taker only in satis- 
faction of the demand.!® 

The gift must equal or exceed the debt,” 
since if the debt be much greater than the 
legacy, the court will not imply that the gift 
was intended even in pro tanto satisfaction of 
the claim." 

When the testator and the creditor legatee 
are related, the presumption that the legacy 
was a bounty becomes much stronger,'® and, 
therefore, clearer evidence is required to 
overthrow the inference ; hence, it is said that 
even though the bequest to the creditor, who 
is a nephew, be larger than that to other 
nephews, this fact alone does not show an in- 
tent to pay the debt.!® 

A clause in the will, providing for the pay- 
ment of all debts, will negative a conclusion 
that a legacy to a creditor was intended to 
satisfy his demand.”” ‘Thus, where a testator 

12 Barclay v. Wainwright, 3 Ves. 466; Tolson v. Cal- 
lom, 4 Ves. 491; Hassell v. Hawkins, 4 Drew. 468; 
Thyne v. Glengall, 2 H. L. Cas. 181, 152; Gilliam v. 
Brown, 43 Miss. 641. 

13 23 Gratt. 62. 

148 B. Mon. 397. 

15 Elden’s Exrs. v. Dent, Admr., 2 Gil. & J. (Md.) 
185; Van Ripre v. Van Ripre’s Exrs., 2 N. J. Eq. 1. 

16 Williams v. Crary, 5 Cow. 368; Ward v. Coffield, 1 
Dev. (N. Car.) Eq. 108. 

17 Reynolds v. Robinson, 82 N. Y. 103, Eq. Cas, Abr. 
855, § 21; Gee v. Liddell, 35 Beay. 621. 

18 Caldwell’s Exrs. v. Kinkead, 1 B. Mon. (Ky.) 228, 
230; Morris v. Morris’ Exrs., 3 Houst. (Del.) 568. 

19 Dahmann v. Schrenier’s Exrs., 4 Mo. App. 587. 

20 Reynolds v. Robinson, 82 N. Y. 108; Van Ripre v. 
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was indebted to E B in the sum of £150, and 
in his will directed, ‘‘afver the payment of all 
my debts I give a legacy of £150 to E B,”’ 
it was held no case of satisfaction was pre- 
sented ;?) but it is said that such a direction 
in the will does not extend to include a legacy 
given in a codicil, and when a creditor is 
given as a legacy by a codicil a sum greater 
than his demand, it will be taken in satisfac- 
tion of the debt, although there be a clause 
in the will directing the payment of debts.” 

The express direction of the will that the 
debts be paid requires these to be paid as 
well as the legacies. The presence of this 
clause places this direction above the bequest 
requiring it to be heeded first ; it denotes that 
the testator wishes first to be just then 
generous.” 

When the debt is evidenced by a negotiable 
instrument, it being at all times uncertain 
who the cieditor is, by reason of the negotia- 
bility of the instrument, a legacy by the 
maker to the holder will not be construed to 
satisfy the demand.* 

The legacy must be to the creditor himself, 
and a bequest to his children” or other third 
person will not liquidate the demand.” 

When the intent is not evident upon the 
face of the will, evidence of what the testator 
sail at the time of making the will is inadmis- 
sible to show that a legacy was given in satis- 
faction of a debt, the reason resting in the 
fact that a legacy implies a bounty, and not a 
payment, and to permit extrinsic evidence of 
the declarations of the testator to change the 
material import of the donative words would 
be to contradict, by oral evidence, the legal 
effect of the written instrument, for then the 
witness and not the testator would make the 
will.” 

The early English cases admitted parol evi- 
dence to show the intention of the testator,”* 


Van Ripre’s Exrs., 2 N. J. Eq. 1; Strong v. Williams, 
12 Mass. (*391) 402; Perry v. Maxwell, 2 Dev. & B. (N. 
Car.) Eq. 488; Elden’s Exrs. v. Dent, Admr., 2 Gil. & 
J. (Md.) 185. 

21 Jeffries v. Michell, 20 Beav. 15. 

22 Edinunds v. Low, 3 Jur. (N. 8.) 508. 

232 Dev. & B. (N. Car.) Eq. 488, 499. 

24 Carr v. Estabrook, 3 Ves. 561; Smith’s Exrs. v. 
Marshall, 1 Root (Conn.), 159. 

2 Ladson v. Ward, 1 Dessau. (S. Car.) 314. 

26 Reynolds v. Robinson, 82 N. Y. 103, 108. 

27 Reynolds v. Robinson, 82 N. Y. 103, 107; Fowler 
v. Fowler, 3 P. W. 858; Parmatir v. Parmatir, 1 Johns. 
& H. 135. 

2% Cuthbert vy. Peacock, 2 Vern, 593. 





but the later cases have restricted its scope to 
showing the testator to be a debtor, to rebut 
or fortify the presumption of satisfaction, or 
to show the circumstances of the testator’s 
property.” 

Legacies by Creditor to Debtor —The gen- 
eral ruie is that the mere fact that a legacy is 
given a debtor will not in itself imply an in- 
tention on the part of the testator to cancel the 
indebtedness ;* however, parol proof is admis- 
sible to show the testator’s true intention, 
since itis said it would not be in contradic- 
tion of the will, as the legacy would go any 
way, and the satisfaction is merely ancillary. 

If the evidence of the indebtedness which 
it is proposed is discharged by the legacy, or 
obligations in security of it are found after 
the testator’s decease in a perfect condition, 
and bearing no evidence of cancellation, then 
the courts hold the presumption in harmony 
with the general rule conclusively established. 

The executor may retain a legacy in part 
or entire payment of a debt due the estate 
from the legatee,®” and where the common law 
relation of husband and wife prevails, a legacy 
to a wife may be retained in payment of the 
debt of her insolvent husband ;* however, this 
is not permitted under the modern married 
woman’s acts.* 

It was heldin England, that a debt barred, 
entirely or partially, by the statute of limita- 
tions, may be paid, by the executor withhold- 
ing the debtor’s legacy.™ This was denied 
under the Massachusetts statute, on the 
ground that it was not a debt due the estate, 
since it had expired by limitation.** We are 
rather inclined to criticise this opinion and 
to hold to the English cases, believing them 
more nearly consistent with the general prin- 
ciples of construction applied to the statute 
of limitation. 

If the bequest consist of the evidence of the 
indebtedness, as when a note is bequeathed 
its maker, it discharges the indebtedness, and 

29 Pole v. Somers, 6 Ves. 309, 321; Waters v. Howard, 
1 Md. Ch. 112. 

3% Clark v. Bogardus, 2 Edw. Ch. (N. Y.) 387; Zeigler 
v. Eckert, 6 Pa. St. 13. 

31 Sorrelle’s Exrs. v. Sorrelle,5 Ala. 245; Snyder 
v. Warbane, 11 N. J. Eq. 463. 

82 Charlick’s Estate and cases cited, 11 Abb. (N. Cas. 
N. Y.) 56. 

33 Rankin v. Barnara, 5 Madd. 32. 

3% Lewis v. Thompson, 2 Rich. (S. Car.) Eq. 75. 

% Courtenay v. Williams, 8 Hare, 539; Coates v. 


Coates, 33 Beav. 24». 
% Allen v. Edwards, 1386 Mass. 138. 
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the legatee takes title to the note,” and when 
the testator holds the mortgage on property 
of the legatee, varying in amount, as one for 
$1,000, one for $3,000, and one for $5,000, 
it is held a bequest of two of them to the 
mortgagor will include the three if one is not 
otherwise disposed of, since the particular one 
is not described and it was evident a gift was 
intended ;** however, a clause in a will worded 
thus: ‘I give and bequeath all notes which I 
hold against A B, will not include notes 
made to the testator by A B after the will 
was drawn.” 

Claim Dependent on a Prior Bounty.— 
When the demand which it is claimed is sat- 
isfied by a gift depends upon prior bounty on 
this part of the donor or is supported by the 
relationship of the parties, the cases arise un- 
der three general heads: first, when it is 
maintained that a subsequent legacy satisfies 
a former bequest; second, when it is con- 
tended that a gift inter vivos satisfies a former 
gift by will or a portion under the statutes of 
distribution; third, when it is insisted that a 
settlement portion has been satisfied by asub- 
sequent testamentary gift. 

Satisfaction of a Legacy by Legacy.—The 
legacy which itis contended supersedes a 
former legacy may be by the same instrument 
or by one subsequently drawn. 

When the legacies are given by different 
instruments the provisions are generally con- 
strued to be cumulative ;* however, when the 
amounts are similar, and the same motive is 
assigned for each gift, the provisions are im- 
plied to be substitutional.” 

The courts have made a distinction between 
gifts to strangers and those to children im- 
plying substitution more easily in the latter 
case than in the former, and if it can be 
shown the grantor put himself in loco parentis 
to the beneficiary the gift will be construed as 
though given by a natural father.* 

When the legatee is one of a class in the 
first testamentary paper, and in the second is 
the only one of the class mentioned, the pro- 


37 Herrick v. Wright, 63 N. H. 274. 

38 Updike v. Tompkins, 100 Ill. 406. 

38? Cleveland v. Carson, 37 N. J. Eq. 377. 

402 Eq. Cas. Abr. 352, § 12,3 Eq. Cas. Abr. 570, § 31; 
Masters v. Masters, 1 P. W. 423; Baillie v. Butterfield, 
1 Cox, 392. 

41 Hurst v. Beach, 5 Madd. 358; Wray v. Field, 6 
Madd. 300; St. Albans v. Beauclerk, 2 Atk. 636; Os- 
born v. Leeds, 5 Ves. 382. 

42 Robley v. Robley, 2 Beav. 95; Pym v. Lockyer, 5 
Myl. & Cr. 29. 





visions are construed to be cumulative.” So 
when by one paragraph of the will A is given 
$100. Ba like sum, and C the same, if there 
afterwards be a codicil attached giving A 
$100, but not mentioning B or C, A will 
take $200. 

If there be any circumstance of difference 
between the legacies, as directing the pay- 
ment of interest in one case and omitting it in 
the other, or describing the legatee differ- 
ently, the courts hold it very strong evidence 
of cumulative provisions.“ 

If the same thing be given specifically by 
different instruments the gift must, in the 
nature of the case, be considered substitu- 
tional,® and if the second instrument appear 
but a repetition of the former with but the 
addition of asimple legacy, the provisions are 
not doubted. 

When two equal legacies are given by the 
same instrument only one shall pass,* but if 
the latter be larger,* orif it be for a different 
purpose or upon a different condition, the 
gifts will be considered cumulative.” 

When the legacies are by the same instru- 
ment first to the legatee by name and then to 
a class which includes him, the provisions are 
construed as excepting him from the class so 
he may only have the first provision.” 

Satisfaction of Legacies by Gifts Inter 
Vivos.—It is self evident that if one in his 
lifetime give another the subject of a legacy 
the legacy is adeemed, but if the legacy be 
of money, the proposition is not so evident, 
and it is said when there is a discrepancy be- 
tween the object of the gift and of the legacy, 
or the time of payment, no satisfaction will 
beimplied. Thus when a wife was given £600 
by her husband's will, but the legacy was not 
payable until six months after his decease, 
and that the wife might have ready money 
after his death, the testator in his last sick- 
ness gave her £600, the cvurt held the gifts 
additional.®! 

43 Lee v. Pain, 4 Hare, 201, 222. 

44 Robley v. Robley, 2 Beav. 95; Lee v. Pain, 4 Hare, 
201, 223. 

45 St. Albans v. Beauclerk, 2 Atk. 6386. 

4 Coote v. Boyd, 2 Bro. C. C. 521; Barclay v. Wain- 
wright, 3 Ves. 462. 

47 Garth v. Merrick, 1 Bro. C. C. 30. 

4# Curry v. Pyle, 2 Bro. C. C. 225. 

49 Litchfield v. Coghlaa, 2 Colly. 247. 

50 Early v. Middleton, 453; Early v. Benhow, 2 Colly. 
842; Orrick v. Boehm, 49 Md. 72. 


51 Miller v. Miller, 3P. W. 856; Parkhurst v. Howell, 
19 W. R. (Lond.) 312. 
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Advancements.—The rule that a legacy is 
satisfiel by a sum given the legatee during 
the testator’s lifetime, if the sum is to be 
treated as an advancement, is only to be ap- 
plied when the donor stands in loco parentis 
or is a natural parent.” 

The term loco parentis is used to describe 
one who means to place himself in the posi- 
tion of a lawful parent with respect to the 
further office and duty of making provision 
for the child.® 

When a parent orone in loco parentis gives 
a legacy to a child and afterwards in his life- 
time makes gifts to thechild, without expres- 
sing them to bein lieu of the legacy, the gifts 
shall be taken in part or entire satisfaction of 
the claim by virtue of the legacy.™ 

Occasional small gifts, or those much 
smaller than the legacy, or sums expended for 
the child’s professional education, or loaned 
the child upon notes or security, will not be 
treated as advancements.© 

If the gifts are of large amount, although 
not equal to the legacy, they will be construed 
in satisfaction of it to an amount equal to 
their sum; and the legatee is chargeable 
with interest upon these from the time, the 
executor’s account is filed until the estate is 
distributed.” 

When the subject of the advancement was 
slaves, which became valueless by reason of 
emancipation by the government during the 
civil war, the court of Alabama required them 
to be charged as an advancement, while the 
court of South Carolina reached a precisely 
opposite conclusion, on the ground that they 
were of no value.® 

The doctrine regarding advancements ap- 
plies equally to portions under the statute of 
distribution as to legacies, for it is said a 
legacy is but a child’s portion of the father’s 
estate ; however, there is no presumption of 


52 Fowkes v. Pascoe, 28 W.R. (Lond.) 588; Weston 
v. Johnson, 48 Ind. 1, 5. 

53 Pym v. Lockyer, 5 Myl. & C. 29. 

54 Davys v. Boucher, 3 Jur. 674; State v. Crossley, 
69 Ind. 208; De Graaf v. Terpenning, 52 How. Pr. 
(N. Y.) 3138. 

55 Watson v. Watson, 33 Beav. 574; White v. Moore, 
28 S. Car. 456; State v. Crossley, 69 Ind. 203. 

36 Watson v. Watson, 33 Beav. 574; Leighton v. 
Leighton, 43 L. J. Ch, 594; Thyne v. Glengall, 2 H. L. 
Cas. 131; Pym v. Lockyer, 5 Myl. & C. 29. 

57 Benjamin v. Dimmick, 4 Redf. (N. Y.) 7; 
, 11 Phila. (Pa.) 97. 

55 Fennell vy. Henry, 70 Ala. 484. 
59 Wilson v. Kelley, 21 S. Car. 535. 
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law that a sum given a child even by a father 
is to be offset against a subsequent legacy. 

In most of the States provision is made by 
statute, that certain gifts to a child are to be 
treated as advancements at a value to be as- 
certained, usually at the time they are given 
sometimes at the time of the parents’ decease, 
in the settlement of intestate estates, and this 
value to be offset pro tanto against the dis- 
tributive portion. 

Satisfaction of Settlement Portions by Lega- 
cies. —This branch of the subject is of so little 
importance in the United States that I shall 
only state the general rule and be with this 
content. <A provision by will of the parent 
shall be taken, prima facie, in entire or pro 
tanto satisfaction of the child’s portion by 
marriage settlement, and this presumption 
may not be rebutted by slight circumstances. 

Coty P. CameBELL. 
69 Coventry v. Chichester, 2H. & M. (Eny.) 149; 
Taylor v. Cartwright, 20 W. R. (Lond.) 603. 
61 Kirkman v. Morgan, 3 Bro. C. C. 394; Hinchliffe 


v. Hinchliffe, 3 Ves. 516; Sparks v. Cator, 3 Ves. 530; 
Tolson v. Collins, 4 Ves. 491. 








Met Vi. 6 -FF §2A47S. 
LIABILITY OF GRANTEE OF MORTGAGED 
PROPERTY. 
YOUNG MEN’S CHRISTIAN ASSOCIATION OF 
PORTLAND v. CROFT. 
Supreme Court of Oregon, December 19, 1898. 


The grantee of mortgaged premises under a deed 
reciting that he assumes and agrees to pay the mort- 


r gage debt is not personally liable to the mortgagee, if 


his immediate grantor was not personally bound. 


This is a suit to foreclose areal estate mortgage 
and to recover a personal decree against a guar- 
antee of the premises, who had assumed and 
agreed to pay the mortgage debt notwithstanding 
his immediate grantors were not personally liable 
therefor. The facts are that one M. W. Gay, on 
October 19, 1889, being the owner of lots 7 and 8 
in block 111 in Grover’s addition to Portland, ex- 
ecuted a mortgage thereon to one W. G. Register, 
to secure the payment of his promissory note for 
$2,000, due in one year, with interest from said 
date at the rate of 8 per cent. per annum, 
which note and mortgage on December 4, 1889, 
were assigned to plaintiff, which since that date 
has been, and now is, the owner and holder thereof ; 
that on October 23, 1889, Gay conveyed said prem- 
ises to Mary C. Hill and H. E. Bristow by a deed 
with warranty against all incumbrances except 
said mortgage, but they did not assume or agree 
to pay the debt thereby secured; that Mary C. 
Box,—formerly Hill,—and Thomas Box, her hus- 
band, and H. E. Bristow, on April 3, 1893, for the 
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expressed consideration of $4,800, conveyed said 
lots to the defendant H. M. Cake by a deed con- 
taining a covenant of warranty against all in- 
cumbrances except said mortgage, ‘‘which,”’ the 
habendum et tenendum clause thereof recites, ‘‘the 
said H. M. Cake assumes and agrees to pay;”’ 
that Cake, on June 18, 1894, conveyed said land to 
the defendant Mary E. Croft by a deed contain- 
iog a similar covenant and exception, but she did 
not assume or agree to pay said debt. Default 
having been made in the payment of said note, 
this suit was instituted for the relief hereinbefore 
stated, and, the trial thereof resulting in a decree 
foreclosing said mortgage, and dismissing the suit 
as to the defendant Cake, plaintiff appeals. 
Moore, J. (after stating the facts): This ap- 
peal presents the single question whetker the 
grantee of mortgaged premises who accepts a 
deed thereto containing a recital to the effect that 
he assumes and agrees to pay the mortgage debt 
is liable therefor when his immediate grantor was 
not personally bound. The evidence tends to 
show that at the time Cake purchased the lots in 
question he considered them worth about $3,600; 
that he paid, on account of the purchase, the sum 
of $150, and executed to Mary C. Hill and H. E. 
Bristow a deed of unincumbered real property, 
which he valued at about $1,500; and from these 
facts it is argued by plaintiff's counsel that the 
mortgage debt formed a part of the consideration 
of Cake’s purchase, and having. by his acceptance 
of the deed, assumed and agreed to pay the said 
debt, his grantors thereby created a fund for 
plaintiff's benetit of which Cake was trustee. and, 
this being so, the law supplies the want of privity 
of contract between him and the mortgagor by 
the fiction of an implied promise, which a court 
of equity will enforce. Defendant’s counsel in- 
sist, however, that, inasmuch as Mary C. Hill and 
H. E. Bristow were not personally liable for the 
payment of the mortgage debt, they did not be- 
come Cake’s sureties by his assumption and agree- 
ment to pay it; and hence, as against him, they 
could nut be subrogated by any payment they 
might make, and, as the mortgagee could take no 
better title than they possessed, it cannot recover 
a personal judgment against Cake upon his cov- 
enant. It is impossible to reconcile the conflict 
of judicial utterance upon the question under con- 
sideration, but we believe the weight of authority 
supports the principle for which defendant con- 
tends. In Parker v. Jeffrey, 26 Oreg. 186, 37 Pac. 
Rep. 712, the defendant Robinson Bros., having 
entered into a contract with tbe city of Portland 
for the construction of a sewer, stipulated that 
they ‘would pay all sums of money due at the 
completion of the work, or thereafter to become 
due, for material used in, and labor performed on 
or in connection with, said work,”’ and to secure 
the faithful performance of this contract they ex- 
ecuted a bond to the city, in which the defend- 
ants Jeffrey and Bays joined as sureties. The 
plaintiff, having sold and delivered to Robinson 
Bros. material to be used in the construction of 





the sewer, and not having been paid therefor, 
commenced an action against said sureties to re- 
cover the amount so due him, and it was held that 
he could not recover, because jt did not appear 
that the contract had been entered into directly 
and primarily for bis benefit. To the same effect 
is the case of Washburn vy. Investment Co., 26 
Oreg. 436, 36 Pac. Rep. 533, and 38 Pac. Rep. 620, 
in which Bean, C. J.. says: ‘The prevailing 
doctrine in this country undoubtedly is that, 
where one person, as a consideration or part con- 
sideration for an executed contract, promises an- 
other, for a consideration moving from him, to 
pay or discharge some legal obligation or debt 
due from such other to a third person, the latter, 
although a stranger to the consideration, and not 
an immediate party to the contract, may main- 
tain an action thereon, if it was made directly and 
personally for his benefit.”” In Lumber Co. v. 
Miller, 28 Oreg. 565, 43 Pac. Rep. 659, in constru- 
ing a clause contained in a bond given to the city 
of Vortland for the faithful performance of the 
stipulations of a contract for making a street im- 
piovement, it was held, in effect, that, inasmuch 
as the city was not liable to the persous who 
sought to take advantage of the condition of the 
bond, there was no consideration for the stipula- 
tion to pay for the material used in or the Jabor 
performed upon the improvement. The conclu- 
sion arrived at in that case seems to have been 
based upon the rule announced by Mr. Justice 
Allen in Vrooman v. Turner, 69 N. Y. 280, in 
which he says: ‘To give a third party who may 
derive a benefit from the performance of the 
promise an action, there must be—First, an in- 
tent by the promisee to secure some benefit to the 
third party; and, second, some privity between 
the two, the promisee and party to be benefited, 
and some obligation or duty owing from the 
former to the latter whieh would give him a legal 
or equitable claim to the benefit of the promise, 
or an equivalent from him personally.’* In 
King v. Whitely, 10 Paige, 465, it was held 
that, where the grantor of mortgaged premises is 
not personally liable for the payment of the debt 
thereby secured, the person to whom he conveys 
the land by a deed which recites that the grantee 
assumes the payment of the debt as a part of the 
consideration is not liable to the holder of the 
mortgage for any deficiency that might exist upon 
a sale of the premises under a foreclosure of the 
mortgage. Seealso, as illustrating this principle: 
Trotter v. Hughes, 12 N. Y. 74; Vrooman v. 
Turner, supra; Pardee v. Treat, 82 N. Y. 3385; 
Garnsey v. Rogers, 47 N. Y. 233; Carrier v. Paper 
Co., 73 Hun, 287, 26 N. Y. Supp. 414; Speneer v. 
Spencer, 95 N. Y. 353; Carter v. Holahan, 92 N. 
Y. 498; Brown v. Stillman, 43 Minn. 126, 45 N. 
W. Rep. 2; Nelson v. Rogers, 47 Minn. 103, 49 N. 
W. Rep. 526; Jefferson v. Asch, 53 Minn. 446, 55 
N. W. Rep. 604; Crowell v. Hospital of St. Barna- 
bas, 27 N. J. Eq. 650; Arnaud v. Grigg, 29 N. J. 
Eq. 482; Norwood v. De Hart, 30 N. J. Eq. 412; 
Mellen v. Whipple, 1 Gray, 317; Osborne v. 
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Cabell, 77 Va. 462; Keller v. Ashford, 133 U. 8. 
610, 10 Sup. Ct. Rep. 494; Morris v. Mix (Kan. 
App.). 46 Pac. Rep. 58; Trust Co. v. Nash. Jd. 
987; Ward v. De Oca (Cal.), 52 Pac. Rep. 130; 
Hicks v. Hamilton (Mo. Sup.). 468. W. Rep. 432. 
Where the grantor is in equity bound to pay the 
debt as his own. the covenant of his grantee to 
discharge the obligation constitutes a promise 
made for the benefit of the holder of the mort- 
gage. which he may enforce. although the primary 
object of the grantor in exacting the covenant was 
to protect himself against, his personal liability 
for the debt which was a charge upon the mort- 
gaged premises. Burr v. Beers, 24 N. Y..178; 
Pardee v. Treat, supra; Biddel v. Brizzolara, 64 
Cal. 354, 30 Pac. Rep. 609; Williams v. Naftzger, 
103 Cal. 438, 37 Pac. Rep. 411. In Pennsylvania, 
however, « different conclusion has been reached 
by the courts, which hold that a grantor, although 
not personally liable for the payment of a mort- 
gage debt, may direct how the purchase money 
shall be paid; and, if the grantee of the premises 
agrees to pay according to such directions, he will 
be liable on his covenant. Merriman v. Moore, 
90 Pa. St. 78. The rule adopted in Pennsylvania 
and some other States seems to be founded on the 
maxim that ‘equity regards as done What ought 
to be done,”’ the application of which treats the 
land purchased as money, and the grantee, having 
agreed, as a part of the consideration, to pay the 
debt, is liable on his covenant to the holder of the 
mortgige for the faithful disposition of the fund 
whicb bas been placed in his hands by the grantor 
for the purpose of discharging the incumbrance. 
If this theory be correct, and the mortgagee has 
a claim in equity upon the fund, it would seem to 
follow, from the adoption of the maxim, tbat a 
conveyance of the legal title must necessarily 
discharge the mortgage, and the holder thereof, 
having lost his lien thereby, is obliged to resort 
for indemnity to the fund which takes the place 
of his security. ‘The transfer of the title to the 
premises, however, does not discharge the mort- 
gage thereon; and, the bolder of lien not having 
parted with his security nor incurred any loss in 
consequence of the conveyance, it would seem to 
follow that he could have no claim whatever 
against the grantee who had assumed and agreed 
to puy the mortgage debt. When default is made 
in the payment of said debt, the incumbrance on 
the premises remains intact, and, this being so, 
the land was never converted into money, and 
the theory that the purchase price in the 
hands of the grantee constitutes a fund for the 
purpose of discharging the incumbrance is un- 
founded; thus showing that the maxim involved 
is inapplicable. A conveyance of mortgaged 
land by a grantor who is not personally liable for 
the payment of the debt thereby secured is not 
equivalent to remitting money to another with a 
request that he pay it over to the holder of the 
mortgage in satisfaction of the incumbrance, 
in consideration’ of which the grantee as- 
sumes and agrees to pay such debt. The error 





in the conclusion. by which the grantee under 
such circumstances is held personally liable on 
his covenant, seems to lig in the adoption of 
theory as the major premise, instead of basing 
the reasoning upon the facts involved. If the 
grantor, however, is personally liable for the pays 
ment of the mortgage debt, it is but reasonable to 
suppose that when he conveys the premises 
which are subject to the lien he would seek in- 
demnity for his own benefit, and insist that the 
person to whom he sold the land should assume 
and agree, as a part of the consideration. to pay 
the debt which was a charge thereon, and the 
grantee, having accepted a deed poll containing 
such a covenant, becomes personally liable for 
the payment of said debt; but this covenant must 
necessarily inure to the grantor for whose benefit 
it was made. rather than to the holder of the 
mortgage, who has given no consideration what- 
ever for the additional assurance which he thus 
obtains by reason of the grantee’s covenant. In 
foreclosing the mortgage such grantee is a neces- 
sary party in order to bar his equity of redemp- 
tion, and the court, having obtained jurisdiction 
of his person, will, in order to avoid a circuity of 
remedies, enforce his covenant, not for the bene- 
fit of the holder of the mortgage, but to protect 
the grantor from any personal judgment that 
may be rendered against him. Osborne v. Cabell, 
supra. Mary C. Hilland H. E. Bristow, not be- 
ing personally liable for the payment of said 
debt, were not benefited by Cake’s covenant, and, 
if any benefit was intended to be derived there- 
from, plaintiff must have been the recipient 
thereof; but, under the recent decisions of this 
court, which we think are founded in reason and 
supported by the weight of authority, something 
more than an intended benefit is required to give 
force to the implied promise, and, as no per- 
sonal debt was due from Cake’s grantors, he in- 
curred no personal liability to plaintiff by his 
covenant, and hence it fe'lows that the decree 
is affirmed. 


Notrre.—While the doctrine of the principal case is 
supported by the New York, Massachusetts, New Jer- 
sey, California and Missouri, and other courts, it 
seems to us that it is subject to criticism, and that the 
doctrine of Lilinois and other courts is more in con- 
sonance with reason, and the tendency of the courts 
in the application of the rule “that when A makes a 
promise directly to B for the benefit of C upon a con- 
sideration moving alone from B; C being the party 
beneficially interested may treat the promise as though 
made to himself, and may maintain an action in his 
own name against A the promisor.”’ In the principal 
case it is said ‘“‘that the rule adopted in Pennsylvania 
and some other States seems to be founded on the 
maxim that ‘cquity regardsas done what ought to be 
done.’ ” It seems to us that in this the learned judge 
is mistaken. The doctrine of the Pennsylvania and 
Illinois court is founded upon a contract not upon an 
equity. This view is so well stated by the Illinois 
court that 1 will quote at some length from the decis- 
ion of Deam v. Walker, 107 Ill. 547: “But it is con- 
tended, as Jenks held title to the equity of redemp- 
tion without any personal liability resting upon him 
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to pay the mortgage, the assumption clause in his 
deed to Deam imposed no obligation on Deam, and as 
Deam was therefore under no legal obligation to pay 
the debt, the assumptidn clause in his deed to Walker 
created no liability on him—in other words, the posi- 
tion is, that a grantee of mortgaged premises cannot 
#e made liable to pay the mortgage indebtedness by 
an assumption clause in the deed, however strong the 
intent may be expressed by the language used, unless 
the grantor is himself at the time of making the deed, 
liable for such indebtedness. We are aware of the 
fact that there are cases which sustain this view of the 
law, such as Trotter v. Hughes, 12 N. Y. 74; King v. 
Whitely, 10 Paige, 465, and the late case of Vrooman 
v. Turner, 69 N. Y. 280. but we are not inclined to fol- 
low them. The New York cases are predicated upon 
the principle that where the grantor is liable for the 
mortgage indebtedness, and the deed under which he 
conveys contains an assumption clause, the grantee 
becomes the principal debtor by virtue of the agree- 
ment, and the grantor occupies the situation of a mere 
surety for him as to t’~ payment of the mortgage in- 
debtedness. Such! -.. the relative situation of the 
parties, in equity the c:editor, who is the mortgagee, 
is entitled to the benefit of all collateral obligations 
for the payment of the debt which a person standing 
in the situation of a surety for others has received for 
his indemnity. to release him or his property from 
liability for such payment. 10 Paige, 468. It is quite 
true that this principle of equity could not be invoked, 
and this remedy made available, if the grantor of the 
mortgaged premises was not himself liable for the 
mortgage indebtedness, for the reason that the rela- 
tion of the principal debtor and surety would not ex- 
ist between the grantor and grantee. But is there no 
otber principle of law upon which the grantee may 
be rendered liable upon acontract which he had made 
upon a valid consideration? We think there is, that 
it may be placed on the broad and well settled prin- 
ciple that where one person makes a promise to an- 
other, based upon a valid con*ideration, for the ben- 
efit of a third persun, such third person may main- 
tain an action upon it. Here it was not necessary that 
any consideration should pass from the owner of the 
mortgages, to Walker, it was enough that bis contract 
was based upon a consideration, which moved from 
Deamto him. A portion of the purchase price of 
the land was left in his hands, in consideration of 
which he agreed with bis grantor, Deam, to pay the 
mortyages. It was a matterof no consequence to him 
whether Deam was bound to pay those mortgages or 
not. Deam bad the right to make such disposition of 
the purchase money as he saw proper in selling the 
land. He might bave directed that the purchase 
money should be paid by Walker to some charity, to 
a chureb or a college; and if Walker, in making the 
purchase agreed to pay the purchase money to any or 
either of these objects, no reason is perceived why he 
might not be compelled to perform bis contract. It 
was no concern of bis to whom the purchase money 
should be paid. Deam had the right to make such 
disposition of it as he saw proper and when, for some 
reason known to himself, be saw proper to direct that 
the mortgages on the land should be paid from the 
purchase mooey which Walker agreed to pay for the 
premises, and Walker expressly agreed to pay these 
mortgages, itis a matter in which he is in no manner 
concerned, whether Deam was legally liable to pay 
such mortgage indebtedness or not. Itwas enough 
that he, for a valuable consideration, assumed the 
mortgages and agreed to pay the same. The questions 
bere involved arose in a recent case in Pennsylvania 





(Merriman v. Moore, 90 Pa. St. 79), and it was there 
expressly held that it was not necessary to a recovery 
that the vendor should himself be liable to pay the 
debt; that the vendor had a right to direct to whom 
the purchase money might be paid, and if the vendee 
agrees for a valuable consideration, to make payments 
according to the directions of the vendor, he cannot 
set up as a defense that the vendor was not bound to 
pay. In deciding the case it is said: ‘tHe may re- 
serve itto himself, donate it to a public charity or 
he may make such other disposition of it as may best 
meet his views, and if his vendee agrees to pay it ac- 
cording to such directions, he cannot set up as a de- 
fense that his vendor Was under no duty to apply it 
in such manner.” * * * After Walker, as a part of 
the consideration for the purchase of the mortgaged 
premises, acknowledged the validity and binding 
force of the mortgage indebtedness, and agreed to 
pay that same, what right had he to defeat a recovery 
by showing that his grantor was not legally bound to 
pay the debt? But whether we are correct in this or 
not, we are satisfied that the rule that it is not neces- 
sary, in order to a recovery, that the grantor should 
be liable, is sound in principle, and one which will 
promote the ends of justice and compel the due en- 
forcement of contracts. In the case of Brewer v. 
Maurer, 38 Obio St. 552, the court says: ‘“‘This ques- 
tion arose in Merriman v. Moore, 90 Pa. St. 78. That 
was an action, like the present, to recover for a deti- 
ciency against a grantee who held under a deed, sub- 
ject to a mortgage, which the grantee had verbally 
assumed to pay as part of the purchase money. 
There, as here, it was insisted that as the grantor was 
under no personal obligation to pay the debt, his 
grantee’s promise to pay the same was not binding 
for want of consi/eration. The court says the con- 
sideration was the price of the land. It was nothing 
to the grantor what the grantee did with the purchase 
money. He might direct how it should be paid. If 
the vendee agrees to pay it as the vendor directs, the 
former cannot set up as a defense that his vendor was 
under ro duty to apply it in that way. If this princi- 
ple be sound, and I see no reason to question it, etc.” 
Suppose A buys a farm upon which there is a $1,000 
mortgage, which he has not assumed to pay. Of 
course he knows it is a lien on the land, and that if he 
wants his farm clear he must pay that mortgage. 
However, before this mortgage is due, A sells his 
farm to B for $2,000, $1,000 of the purchase money, it 
is agreed, B is to apply in lifting the mortgage. Upon 
what theory of legal ethics or justice can B repudiate 
this contract, I am not able to discern. What differ- 
ence does it make to B whether A assumed to pay the 
mortgage or not? A gives B $1,000 with which B 
agrees to pay this mortgage, why should B not be held 
responsible for the fulfillment of this contract? Are 
not all the elements of a valid contract here in force? 
B has agreed to pay $2,000 for the land, why sheuld 
he not doit? In the absence of fraud or mistake, 
upon what principle is he to be released? Some of 
the courts have intimated that a proper construction 
to give to the contract assuming the payment of the 
debt, to be that it does not include more than an 
agreement that the purchaser’s interest in the prop- 
erty is held for the payment of the mortgage. Of 
course this simply places no different status upon the 
mortgage security, and would be a contract of no 
effect. But the theory is that it was not the intention 
of the purchaser to assume any personal liability. 
See the dissenting opinion in Deam y. Walker, 107 
Il). 547, and Ward v. DeOca (Cal.), 52 Pac. Rep. 130, 
The decisions are not recoucilable. The matter is 
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discussed in sec. 1207, Pom., Eq. Jur., and in Reme- 
dial Rights. Wo. M. ROCKEL. 
Springtield, Ohio. 





JETSAM AND FLOTSAM. 


CONVERSION OF PLEDGE. 

Whether trover will be against a pledgee who has 
illegally disposed of the security, before any tender of 
debt or demand for return of the pledge, has been de- 
cided in the affirmative by the case of Feige v. Burt 
(Mich.), 77 N. W. Rep. 928. The pledge was in the 
form of certificates of stock deposited with the defend- 
ant bank to cover a debt which was not met at ma- 
turity. The bank tortiously sold the certificates with- 
out notice to the pledgor, and appropriated the pro- 
ceeds. The depositor thereupon, without tender of 
the amount or demand for return of the stock, sued 
the pledgee in trover for conversion of the pledge. 
The case turns upon a point about which there is still 
a conflict of authority. See 9 Harvard Law Review, 540. 

The English rule may be taken as settled that trover 
will not lie against a pledgee who has parted with the 
pledge unless tender has been made. Halliday v. 
Holgate, L. R. 3 Ex. 299. This case is considered as 
overruling the earlier one of Johnson y. Stear, 15 C. 
B. (N. 3.) 380, where the action was allowed, but the 
amount of damages was diminished to the extent of 
the pledgee’s interest on the theory of compensation. 
The various jurisdictions in the United States are not 
uniform in their rulings, and both views suggested 
by the English cases are sustained. Talty v. Freed- 
man’s Savings & Trust Co., 93 U. S. 321, agrees with 
the rule of Halliday v. Holgate, supra. Neiler v. 
Kelley, 69 Pa. St. 408, however, on a similar state of 
facts declares the law to be the same as in the prin- 
cipal case. It may fairly be said torepresent the view 
opposed to the accepted English doctrine of to day. 

It is a question, then, of choosing between these 
conflicting views. In favor of not allowing the action 
it may be said that until the pledgor makes tender of 
the amount for which he has pledged the security, it 
is manifestly impossible to allow him to maintain 
trover, which depends upon the plaintiff’s right to 
immediate possession. But is it not logical to say, as 
the court does in the principal case, that in event of a 
tortious sale by the pledgee, the pledgor is putin a 
position where a tender, if made, would be nugatory? 
The right of the pledgee to make certain uses of the 
security may be admitted; and yet it is not at variance 
with this to argue that the pledgor should have such 
an interest as to defeat an illegal dealing by the 
pledgee, the ultimate result of which would be to di- 
vest him of his title. Moreover, the recognition of 
such an interest in the pledgor does not conflict with 
the requirements of commercial convenience, since 
the pledgee has it in his power to effect his ends by 
methods strictly lawful.— Harvard Law Review. 


HUMORS OF THE LAW. 


“So!” exclaimed the Obio judge scornfully, “you 
are the kind of man who would try to get a divorce 
from your wife simply because she had an artificial 
optic.” 

“It wasn’t simply that, your honor,” said the man 
detiantly. “She made life a burden to me asking me 
if her eye was on straight.” 





‘*Wasn’t that young Mr. Tiff who left the house as I 
came in?” asked the judge of his eldest daughter. 
“Yes, papa.” 

“Did I not issue an injunction against his coming 
here any more?”’ 

“Yes, papa; but he appealed to a higher court, and 
mamma reversed your decision.” 
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1, ADMINISTRATORS—Fraudulent Conveyanctes. — An 
administrator may, in behalf of his intestate’s cred 
itors, sue the widow and children to reach property 
conveyed by the intestate to them in fraud of cred- 
itors, the estate being insufficient to pay the debts.— 
WEBB V. ATKINSON, N. Car., 32S. E. Rep. 737. 

2. ADMIRALTY—Shipping—Carriage of Passengers.—A 
vessel which contracts to carry passengers to a port, 
where they are to procure boats to land themselves 
and their stores, is bound, on réaching such port, to 
remain a reasonable length of time, to enable the pas- 
sengers to procure boats and to make their landing, 
and is only excused from so remaining by act of God 
or the public enemies.—THE PRESIDENT, U.S. D. C., N. 
D. (Cal.), 92 Fed. Rep. 678. 

3. ASSIGNMENTS FOR BENEFIT OF CREDITORS— Prefer- 
ences.—Under Laws 1893, ch. 453,§ 1, requiring the as- 
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signor, on making an assignment for the benefit of 
creditors, to file a sworn schedule of preferred debts, 
stating the amount of each debt, the name of the cred- 
itor, the circumstances of contracting it, and the date 
thereof, a schedule of preferences must state the date 
and the consideration for the debt, whether it be on 
account or for notes.—BROWN & Co. Vv. NIMOCKS, N. 
Car., 32 8. E. Rep. 743. 


4. ASSIGNMENT FOR BENEFIT OF CREDITORS — Title 
Acquired by Assignee.—An assignee forthe benefit of 
creditors succeeds only to such rights as the assignor 
had atthe time of the assignment. He acquires no 
title to property held under contract of conditional 
sale, when the condition is unperformed; for the ven- 
dee under centract of conditional sale has no power to 
sell or mortgage until the conditions of sale are com- 
plied with.—LIPPINCOTT v. RICH, Utah, 56 Pac. Rep. 806. 


5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Validity, 
—A schedule of preferred debts, properly verified and 
filed by the assignor within the five days limited by 
Statute, is good astoall preferences therein sufficiently 
described; and, if any are valid, the schedule itself is 
sufficient to support the assignment.—HaLL v. Cor- 
TINGHAM, N. Car., 32S. E. Rep. 745. 


6. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Valid- 
ity.—Under Rev. St. 1878, § 1695, providing that a copy 
of every assignment shall be filed in the office of the 
clerk of the circuit court by the officer taking it, an 
assignment is not void, if such officer does not person- 
ally file it, since Rev. St. 1898, § 1694, provides that no 
inadvertent failure to comply with the statutes shall 
avoid an assignment.—TOEPFER V. LAMPERT, Wis., 78 
N. W. Rep. 779. 

7. ATTACHMENT—Foreign Corporations.—A judgment 
in attachment against a foreign corporation is void, 
the warning order being issued on an affidavit stating 
the corporation was non-resident, but not that it had 
no agent in the State, as required by Sand. & H. Dig. § 
1322,0n whom service of summons could be had.— 
CRANE V. HIBBARD, Ark., 50S. W. Rep. 503. 

8. ATTACHMENT — Subsequent Attaching Creditor.— 
Where a subsequent intervening attaching creditor al- 
leged that plaintiff has no legal claim against defend- 
ant,that the writ issued by him was void, that the 
property attached by both was insufficient to pay in- 
tervener’s claim, and that defendant had not sufficient 
property to pay the claims of both, such facts estab- 
lish bis rights to intervene, andthe denial of his ap- 
plication was error.—MCELDOWNEY V. MADDEN, Cal., 
56 Pac. Rep. 733. 

9. ATTORNEY AND CLIENT — Employment.—Where a 
client, after suit has been brought, denies liability for 
fees, unless successful, the attorney may withdraw, if 
his remaining is not necesssry to a successful conduct 
of the suit.—CULLISON V. LINDSAY, Iowa, 78 N. W. Rep. 
847. 

10. BANKRUPTCY — Preferences. — Where a solvent 
corporation pledges and delivers to two of its stock- 
holders policies of insurance on its property, with a 
clause in such policies making any loss thereunder 
payable to such stockholders “as their interest may 
appear,” as collateral security for loans made by them 
to the corporation to enable it to enlarge its business, 
such pledge does not constitute a preference in favor 
of those creditors, within the meaning of the bank- 
ruptcy act, although the policies expired and were re- 
newed, without any new agreement as to the pledge of 
them, at atime when the corporation was insolvent, 
and within four months before the filing of a petition 
in bankruptcy against it; anda loss having occurred 
before the adjudicatfon in bankruptcy, and the cred- 
itors having received the proceeds of the policies, they 
will not be required to surrender the same, but may 
prove their cluims against the corporation for the bal- 
ance of the debt.—IN RE LITTLE RIVER LUMBER Co., U. 
8. D. C., W. D. (Ark.), 92 Fed. Rep. 585. 

ll. BaNnKRUPTCY—Preferences—Iojunction.—Wherea 
petition in involuntary bankruptcy has been filed 





against a debtor, alleging, as an act of bankruptcy,the 
giving of a chattel mortgage on his stock in trade with 
intent to prefer the mortgage creditor, and the latter 
has taken possession of the goods with knowledgethat 
the debtor was insolvent and that proceedings in bank- 
ruptcy had been, or would soon be, instituted by other 
creditors, he may be enjoined from selling or other- 
wise disposing of the property pending the adjudica- 
tion in bankruptcy; and it is immaterial that the mort- 
gage was given to secure a debt contracted in good 
faith before the passage of the bankruptcy act.—IN RE 
NATHAN, U.S. D. C., D. (Nev.), 92 Fed. Rep. 590. 


12. BANKRUPTCY—Trustee’s Petition to Avoid Pref- 
erences. — A petition, by a trustee in bankruptcy, 
against the bankrupt end one of his creditors, to pro- 
cure the setting uside of a mortgage on land, a chattel 
mortgage, and a lease of real and personal property, 
all made by the bankrupt at different times to the de- 
fendant creditor, and alleged to be fraudulent as to 
other creditors, and to have been given and accepted 
with the intent to prefer the creditor receiving the 
same, is not demurrable for multifariousness.—CARTER 
v. Hopss, U.S. D.C., D. (Ind.), 92 Fed. Rep. 594. 


13. BAaNKS—Insolvency—Stock holders— Subrogation. 
—A creditor of an insolvent bank, who recovers a por- 
tion of his debt from stockholders on their personal 
liability, is not thereby prevented from sharing with 
other creditors on the basis of his entire debt in the 
assets of the corporation, to the extent of the balance 
due.—SACRAMENTO BANK V. PACIFIC BANK, Cal., 56 Pac. 
Rep. 787. 

14. BILLS AND NOTES—Indorsements—Parol Evidence. 
—Parol evidence is not admissible to vary the terms 
of an indorsement on a note in the hands of a remote 
indorsee, where no mistake or fraud in procuring the 
indorsement is alleged.—HALBACH V. TRESTER, Wis., 
78 N. W. Rep. 759. 

15. BILLS AND NOTES—Liability of Indorser.—While 
the indorsement of a party on the back of a negotiable 
promissory note, prior to that of the payee, standing 
alone, does not express or imply any contract upon 
the part of the indorser because of such signature, yet 
the note, upon proof of its execution and indorsement, 
is admissible in evidence as the basis of proof of the 
real engagement between the parties thereto.—CaD- 
WALLADER V. HIRSHFELD, N. J., 42 Atl. Rep. 1075. 

16. BILLS AND NOTES—Payment—Burden of Proof.— 
Acceptance by a creditor of a third person’s note for a 
precedent debt does not constitute a payment, unless 
expressly so agreed.—_WILLOW RIVER LUMBER CO. V. 
LUGER FURNITURE Co., Wis., 78 N. W. Rep. 752. 

17. BILLS AND NOTES—Sureties—loademnity.—Where 
a wife executed a note, stipulating that it was given to 
secure the payee agaiast loss he might sustain by rea- 
son of any account, indorsement or signing of any 
notes or other papers of the husband, and the husband 
was then indebted for a balance on account, the note 
secures such account.—HKEATON V. AINLEY, Iowa, 78 N. 
W. Rep. 798. 

18. CARRIERS—Passengers—Contributory Negligence. 
—An instruction that, ia order to recover for injuries, 
a passenger must have been free from al! fault or neg- 
ligence contributing to produce the injury, is erro- 
neous, as holding him tothe exercise of extraordinary 
care, and preventing a recovery though the negligence 
was slight, and did net amounttoa want of ordinary 
care.—JEROLMAN Vv. CHICAGO G. W. Ry. Uo., Iowa, 78 
N. W. Rep. 855. 

19. CERTIORARI—Review of Ordinance.—A petition to 
review by certiorari the validity of a city ordinance, by 
one who alleges that he is a citizen and a taxpayer, 
will not lie where it does not show that he had any 
right which was affected by the ordinance.—COLLINS 
v. CITY OF KEOKUK, Iowa, 78 N. W. Rep. 799. 

20. CHATTEL MORTGAGES — Foreclosure. — A junior 
chattel mortgagee cannot complain that the senior 
mortgagee, in foreclosing, sold the goods for country 
produce instead of for cash, where the produce was 
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converted into cash and credited._TOLEFTON & STET 
SON CO. V. ANDERSON, Iowa, 78 N. W. Rep. 822. 

21. CONSPIRACY—Action — Parties.- When a tort is 
perpetrated through the instrumenteslity of a combi- 
nation or conspiracy, the party wronged and injured 
may look beyond the actual participants in commit- 
ting the injury, and join with them, as defendants, all 
who co-operated in, or advised, or assisted in the ac- 
complishment of, the common design ; for co-trespass- 
ers are bound in solido.—KRNAN V. HUMBLE, La., 25 
South. Rep. 431. 

22. CONSTITUTIONAL LAW—Privileges and Immunities 
of Citizens.—Const. art. 8, § 8, providing that prosecu- 
tions shall be either by information or indictment, and 
authorizing the court to decide which method shall be 
pursued in each particular case, is not an abridgment 
of the privileges and immunities of citizens.—STATE V. 
LITTLE WHIRLWIND, Mont., 56 Pac. Rep. 820. 

23. CONSTITUTIONAL LAW— Railroads—Carriers.— Pub. 
Acts Mich. 1891, No. 90, requiring railroad companies in 
the State to keep for sale 1,000-mile tickets at specified 
rates, less than the regular rates, to be used in the 
name of the purchaser, his wife and children, and 
valid for two years, where the maximum rates for 
transportation of passengers have been previously es- 
tablished by the legislature, is void as not within the 
legislative power to fix maximum rates, nor a proper 
regulation of the affairs of the company, but, on the 
contrary, a taking of the property of the company 
without due process of law.— LaKE SHORE & M.S. Ry. 
Co. v. SmiTH, U. 8. 8. C., 198. C. Rep. 565. 

24. CONSTITUTIONAL LaW—Railroads—Relief Associa- 
tions.—Where railroads organize a relief association, 
which they manage witbout expense, guaranty its ob- 
ligations, and make good any deficiency in the fund, 
the voluntary agreement of an employee that the ac- 
ceptance of benefits shall release the company from 
any claim for damages is not repugnant to Burns’ Rev. 
St. 1894, § 7087, declaring void contracts between rail- 
roads and their employees which release the company 
from liability for injuries to or the death of an em- 
ployee.—PITTSBURGH, C., (. & ST. L. Ry. CO. Vv. HOSEA, 
Ind., 53 N. E. Rep. 419. 

25. CONSTIIUTIONAL Law—Right to Confront Wit- 
nesses.—So much of Act March 3, 1875 (18 Stat. 479, ch. 
144, § 2), as provides that the judgment of conviction 
against the principal in the crime of embezzlement or 
larceny of property of the United States shall be evi- 
dence in ths prosecution against a receiver thereof 
that the property was embezzled or stolen is in viola- 
tion of Const. Amend. 6, declaring that an accused 
shall be confronted with the witnesses against him.— 
KIRBY V. UNITED STATES, U.S. 8S. C., 198. C. Rep. 574. 

26. CONTRACT—Avoidance—Mutuality.—The owner of 
land, who made a contract permitting an electric rail- 
road to be built thereon, and agreed to deed a right of 
way therefor if it was completed and in operation 
within a stipulated time, cannot avoid his contract, for 
want of mutuality, after the road is built and in opera- 
tion within the time fixed therefor.—SPIRES V. URBAHN, 
Cal., 56 Pac. Rep. 794. 

27, ConTRACT — Building Contracts — Alteration.—A 
contractor gave security for the completion, withina 
specified time, of a one-story cold-storage building. 
The contract permitted the owner to make alterations 
in the specifications. By a supplemental contract, 
made without the knowledge of the surety, another 
story was to be added, but the change was not to affect 
the completion of the cold storage rooms in the lower 
story. Held, that there was such an alteration in the 
original contract as discharged the surety.—MILLER- 
JONES FURNITURE CO. V. FT. SMITH ICE & COLD-STOR- 
AGE Co., Ark., 508. W. Rep. 508. 

28. CONTRACT—Building Contract—Damages.—Under 
a building contract stipulating for liquidated damages 
of a certain amount per day for delay beyond a certain 
time in completing the work, but providing that, 
should the contractors be obstructed or delayed by the 
default of any other contractors, or by the unusual ac- 





tion of the elements or otherwise, there should be an 
allowance of additional time, but no such allowance 
should be made unless a claim was presented in writ- 
ing atthe time of such obstruction or delay, and that 
the architect shonld award and certify the amount of 
additional time to be allowed, not only must the claim 
for further time be made at the time of the delay, but 
the architect must extend it in writing.— KELLY v. FE- 
JERVARY, Iowa, 78 N. W. Rep. 828. 


29. CONTRACT—Construction—Estoppel.—One about 
to build contracted not to build any part of his front 
foundation wall any nearer the curb than that of the 
foundation on an adjoining lot. Held,thatthis did not 
prevent his building a bay window, and extending the 
upper story out beyond the foundation line.—KNIGHT 
v. HALLINGER, N. J., 42 Atl. Rep. 1045. 


30. CONTRACT — Parol Evidence.—An agent’s oral 
agreement, in making a sale in which he has a special 
interest by written contract, that, as an additional in- 
ducement, he will surrender certain notes held by him 
against the buyers, may be shown by parol in an ac- 
tion on such notes by the agent, though the written 
contract of sale, made in the name of the principal, 
was complete; since, as against the agent, the oral 
contract did not conflict with the written one, but was 
collateral thereto.—HARVEY V. HENRY, Iowa, 78N. W. 
Rep. 850. 

31. CONTRACT—Parol Evidence.— Where an agreement 
in writing, not under seal, is made, it is competent to 
show by oral evidence that one or both of the contract- 
ing parties were agents for other persons, and acted as 
such agents in making the contract, so as to give to the 
unnamed principals the benefit of the contract on the 
one hand, or to charge them with liability on the 
other.—SMITH V. FELTER, N. J., 42 Atl. Rep. 1053. 


32. CONTRACT—Performance—Defenses.—It is no de- 
fense to an action on a contract, part of which was 
typewritten and the balance printed matter, that the 
printed matter provided that the goods sold, if not 
paid for, should remain the property of the seller, and 
that the purchaser, without reading the same, though 
having full opportunity so to do, on inquiry was in- 
formed that it was merely a guaranty of the goods 
sold.—BONNOT CO. V. NEWMAN, lowa, 78 N. W. Rep. 817. 

33. CONTRACT WITH STATE—Essentials to Validity.—A 
compliance with Const. art. 5, § 30, and Pol. Code, § 710, 
providing for the approval by the governor and treas- 
urer of a contract with the State for public printing, is 
indispensable to its validity.—STATE V. HOGAN, Mont., 
56 Pac. Rep. 818. . 

34. CORPORATIONS—Actions—Rights of Stockholders. 
—Tnhe stockholders of a corporation are not entitled to 
maintain or defend legal proceedings in its name to 
protect the corporate property without a showing that 
the directors or managing agents are willfully or 
fraudulently neglectful of its interests.—HOME MIN. 
Co. Vv. MCKIBBEN, Kan., 56 Pac. Rep. 756. 

35. CORPORATIONS—Im plied Powers.—Implied powers 
in corporations are presumed to exist only to the ex- 
tént that may be necessary to enable such bodies to 
carry out the express powers granted and to accom- 
plish the purpose of their creation.—STaT#& v. NEW- 
MAN, La., 25 South. Rep. 408. 


386. COUNTY WARRANTS — Enforcement — Burden of 
Proof.—In an action by the owner and holder of county 
warrants, where the only defense relied upon to defeat 
the payment of the warrants is that the county was in- 
debted beyond the federal limit, it is only necessary 
for the plaintiff, in order to make a prima facie case, to 
introduce the warrants, properly executed, and to 
prove that he is the owner and holder thereof. The 
burden of proof isthen upon the county to clearly es- 
tablish by competent evidence that, at the time the 
debt was created for which the warrants were issued, 
the county had exhausted its debt-creating power, by 
reason of the federal inhibition.—JOHNSON V. BOARD 
OF COMMRS. OF PAWNEE COUNTY, Okla., 56 Pac. Rep. 
701. 
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37. CRIMINAL EVIDENCE—Confessions.—There is a 
broad distinction between the mere admission of in- 
culpatory facts and a confession of guilt.—STATE V. 
Picton, La., 25 South. Rep. 375. 


38. CRIMINAL EVIDENCE — Homicide — Character — 
Threats.—Evidence of threats made by the deceased, 
though communicated to the accused, and evidence of 
the violent and dangerous character of the deceased, 
are not admissible, unless foundation be laid by proof 
of an overt act or hostile demonstration by the de- 
ceased. Held, the ruling of the district junge, exclud- 
ing evidence of threats, was not erroneous.—STATE V. 
FRIERSON, La., 25 South. Rep. 396. 


39. CRIMINAL EVIDENCE —Homicide—Declarations.— 
The testimony of third persons as to what accusations 
the wounded man made against the accused while un- 
der arrest, and in his presence, is incompetent as hear- 
say; same being neither dying declarations, nor part 
of the res geste.—STATE V. ROBINSON, La., 25 South. 
Rep. 380. 

40. CRIMINAL Law—Character—Circumstantial Evi- 
dence.—Good character is not a defense, but should be 
considered, in connection with all the other facts, in 
determining guilt; its weight being solely for the jury. 
—STATE V. HOUSE, Iowa, 78 N. W. Rep. 859. 


41. CRIMINAL Law — Circumstantial Evidence — In- 
structions.—W here the evidence is wholly circumstan- 
tial, an instruction that the jury need not be satisfied 
beyond a reasonable doubt of each link in the chain of 
evidence relied on to establish guilt, it being sufficient 
if, taking the testimony all together, they are satisfied 
of guilt beyond such doubt, which instruction is re- 
peated in substance, and nowhere limited or ex- 
plained, is erroneous, as authorizing a conviction 
though an essential fact be not proved beyond a rea- 
sonable doubt.—STaTE V. COHEN, Iowa, 78 N. W. Rep. 
857. 

42. CRIMINAL Law—Grand Jury—Presence of Special 
Counsel.—Special counsel were appointed to attend 
the grand jury in reinvestigating a charge against an 
accused, because it suggested that the prosecuting at- 
torney would be embarrassed by his former action in 
recommending the dismissal of a previous indictment. 
Held, that the indictment would be quashed because 
of such counsel’s presence, since 1 Ballinger’s Ann. 
Codes & St., § 471, authorizes the appointment of spe- 
cial counsel only where the prosecuting attorney fails 
to attend court.—STaTE Vv. H#&ATON, Wash., 56 Pac. 
Rep. 843. 

43. CRIMINAL LAwW—Homicide—Self-Defense.—If, ina 
prosecution for murder claimed to have been com- 
mitted in self-defense, it appears that accused fired the 
shot, the burden of proving mitigating circumstances 
excusing the homicide is on the defendant, unless the 
proof on the part of the prosecution tends to show that 
the crime committed only amounts to manslaughter, 
or that the homicide was excusable.—FOSTER Vv. TER 
RITORY, Ariz., 56 Pac. Rep. 738. 


44. CRIMINAL LAW—Rape by Husband.—The husband 
of a woman cannot himself be guilty of an actual rape 
upon his wife, on account of the matrimonial consent 
which she has given, and which she cannot retract.— 
STATE V. HAINES, La., 25 South. Rep. 372. 

45. DamaGES—Breach of Contract.—A court of equity, 
in a suk brought to reform a contract for the purchase 
of cattle, which were not to be delivered for several 
months after the date of the contract, and to recover 
damages for its breach, will not enforce the strict rule 
of law, which permits a party to disregard notice that 
a contract will not be performed, and to wait until the 
time for performance, and recover damages as of that 
date, where the plaintiff was notified within a week 
from the making of the contract, and before he had 
suffered any damage, by defendant, that it would be 
impossible to furnish the cattle at the prices named, of 
which fact the plaintiff was aware when the contract 
was made, but the defendant was not.—TRUAX V. 
EstTEs, U. S.C. C., D. (Oreg.), 92 Fed. Rep. 529. 





46. DEATH BY WRONGFUL ACT—Negligence.—Under 
Code Civ. Proc., § 377, providing that the heirs of a per- 
son whose death is caused by the wronsful act or 
neglect of another may recover damages, a complaint 
alleging that plaintiff, at the time of the injury to, and 
the death of, such person, was his wife and is his sur- 
viving widow, states a cause of action, as the widow is 
an heir of the deceased husband, and, under certain 
conditions, may be his sole heir.—KNOTT v. MCGIL- 
vray, Cal., 56 Pac. Rep. 789. 


47. DEED—Righbts of Grantee.—Where an owner of 
certain lots subject to judgment conveys one of them 
by deed of general warranty, a purchaser of the 
second lot acquires, as aguinst the grantee in the other 
deed, only the rigbts which his grantor retained after 
the conveyance, and cannot call on the prior pur- 
chaser for contribution:—JENKINS Vv. CRAIG, Ind., 53 
N. E. Rep. 427. 


48. DEED — Homestead — Wife's Signature. — Under 
Const., art. 10, § 8, providing that no deed by the 
owner of a homestead shall be valid without the wife's 
signature, such a conveyance pusses no interest.— 
WITTKOWSKY V. GIDNEY, N. Car., 32 8. E. Rep. 731. 


49. DivoRCcE—Alimony.—A wife, who has a claim for 
alimony in a pending suit for divorce, may attack a 
voluntary transfer by the husband of all his property 
with the purpose of defeating her claim for alimony. 
—RUFFENACH V. RUFFENACH, Colo., 36 Pac. Rep. 812. 


60. DRAINAGE—Petition.—‘‘Adjacent owners,” within 
Code 1873, tit. 10, ch. 2, requiring a petition for a ditch 
to be signed by “‘a majority of pcrsons resident in the 
county, owning land adjacent to such improvement, 
setting forth the necessity of the same,” are the owners 
of the land abutting on the improvement, and not the 
owners of all the land within the congressional subdi- 
visions through which it runs.—WORMLEY V. BOARD 
OF SUP’RS OF WRIGHT County, Iowa, 73 N. W. Rep. 824. 


51. EMINENT DOMAIN—Jurisdiction.—Want of Juris- 
diction in the circuit court of proceedings under the 
statute regulating the exercise of the power of eminent 
domain is not cured by Const. § 147, declaring that no 
judgment or decree in any circuit court shall be re- 
versed or annulled for want of jurisdiction arising 
‘‘from any error or mistake as to whether the cause in 
which it was rendered was of equity or common-law 
jurisdiction.”—BOARD OF LEVEK COM’RS FOR YAZ0O- 
MISSISSIPPI DELTA V. BROOKS, Miss., 25 South. Rep. 358. 


52. EMINENT DOMAIN—Railroad Property.— A railroad 
corporation, having secured a franchise and right of 
way for the purpose of constructing its tracks upon a 
locus publicus of a city, has the right to expropriate 
from another railroad corporation sufficient clearance 
space to enable it to pass its trains free of obstructions 
and hindrance from the latter, if the use thereof be 
not of such a character asto be indispensable to the 
movement and operation of its own trains or its other 
business.—SHREVEPORT & R. R. V. Ry. Co. v. ST. LouISs 
8. W. Rv. Co., La., 25 South. Rep. 424. 


53. EvipDENCE—Contents of Instruments.— Evidence 
that witness did not remember when he last saw acon 
tract, and that he could not tell whether it was at home 
or elsewhere, or whether another person had it, was 
insufficient to authorize the admission of parol evi- 
dence of the contents of such contract.—WILLIAMS V. 
WILLIAMS, Iowa, 78 N. W. Rep. 792. 


54. EVIDENCE — Expert Testimony — Hypothetical 
Questions. — A hypothetical question to medical ex- 
perts, assuming that deceased was in apparently nor- 
mal health at the time of the accident, and that a train 
at a crossing struck his team,throwing deceused with 
violence to the ground, and that a few duys thereafter 
he died, and asking an opinion of the expert as to the 
cause of his death, was erroneous and misieading, 
where there was evidence that for some years back he 
had been ill with diabetes, and that he died of diabetes 
within afew days after the accident.—SCHAIDLER V. 
CHICAGO & N. W. Ry. Co., Wis., 78 N. W. Rep. 782. 
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55. EVIDENCE — Parol Evidence — Deed.—Parol evi- 
dence is admissible to show that a deed absolute on its 
face was security for a debt, and therefore a mortgage. 
—SCHIERL V. NEWBURG, Wis., 78 N. W. Rep. 761. 

56. EVIDENCE—Witness— Corroborative Statements. 
—Plaintiff claimed that defendant assaulted her on a 
certain day. Defendant admitted having visited her 
on such day, bvt denied the assault. On cross-ex- 
amination he admitted having told certain parties that 
he had not visited plaintiff onthatday. Held, that 
evidence that he had admitted to other persons that 
he had made the visit was inadmissible.—LAavIGNE V. 
LEE, Vt., 42 Atl. Rep 1093. 

57. EXECUTORS—Action on Note—Complaint.—Exec- 
utors may sue individually on «a note given tothem as 
executors; and hence, in such action, the complaint 
need not show for whose estate they are executors.— 
BURRELL V. KERN, Oreg., 56 Pac. Rep. 809. 

58. FRauD — Burden of Proof.—The law presumes 
against fraud. Where acts are susceptible of two con- 
structions, one consistent with honesty and fair deal- 
ing, and the other odious and criminal, the burden of 
proof is on the one who charges the latter, and wishes 
the court to think that the odious and criminal one is 
true.—BaRLOW V. HARRISON, La., 25 South. Rep. 378. 

59. FRAUDULENT CONVEYANCE—Evidence.—A convey- 
ance, 80 far as itis for support thereafter to be fur- 
nished the grantor, is voluntary, so that the grantee 
has the burden of showing that the grantor had other 
property sufficient to pay his debts. — SEEKEL Vv. 
WINCH, Iowa, 78 N. W. Rep. 821. 

60. GARNISHMENT—Priorities.— Property was in pos- 
session ofa bailee of an insolvent company, which, 
being indebted for its purchase, authorized its pres- 
ident to retransfer it to the seller in settlement. The 
proposition was accepted, and a memorandum of the 
transfer made. The seller instructed the baileeto hold 
the property for him, which he did. The transaction 
was complete before other creditors garnished the 
bailee. Held, that as there was a sufficient transfer of 
posssession, as against such creditors, the seller’s was 
the superior claim.—HENDRIE & BOLTHOFF MFG. Co. Vv. 
COLLINS, Colo., 56 Pac. Rep. 815. 

61. GirTs—Delivery and Acceptance.—A deposit by a 
hugband, with his wife’s knowledge, of a sum of money 
to her credit, with a firm with whom she hada sepa- 
rate account, is a sufficient delivery and acceptance to 
constitute a valid gift.—WILLIAMS V. SMITH, Ark , 50 
S. W. Rep. 513. 

62. HUSBAND AND WIFE — Conveyances — Fraud.—A 
mortgagee in good faith, accepting his mortgage on 
the faith of a recorded title, based on a conveyance 
made by a husband as head and master of the com- 
munity, is not affected by the fraud imputed to the 
husband with respect to his wife.—LACASSAGNE V. 
ABRAHAM, La., 25 South. Rep. 441. 

63. HUSBAND AND WIFE—Notes—Mortgages.— Where 
a husband and wife executed a note for money loaned 
tothe wife and used bythe husband, before thé pas- 
sage of the married women’s act of 1881, and after that 
law went into effect the husband and wife executed a 
new note in renewal, it was binding on the husband, 
whether or not he was surety thereon, though it was 
void as to the wife.—LACKEY V. BoROFF, Ind., 53 N. E. 
Rep. 412. 

64. INSURANCE—Retention of Application.—An appli- 
cation fora policy, providing that the insurer should 
incur no liability thereon untilits receipt and approval 
at the home office and the issuance of a policy thereon, 
and until the actual payment of the premium during 
the applicant’s lifetime and while he was in good 
health, was forwarded by the insurer’s agent to the 
home office, with a note for the first premium; and, 
without either accepting the application or issuing a 
policy thereon, the company retained the application 
and note for over two months, when the applicant 
died, the premium note not being due at the time. 
Held, that there was no contract of insurance.—Ross 
Vv. NEW YORK LIF# INs. Co., N. Car., 328. E. Rep. 733. 





65. INSURANCE — Sole Ownership.—A mortgagor con- 
veyed land, but the deed was not recorded until fore- 
closure suit was begun. The mortgage was foreciosed, 
and the property sold. Held, that the grantee of the 
deed was not the sole and unconditional owner of the 
property within the terms of the policy issued to ber 
pending such foreclosure.—BREEDLOVE V. NORWICH 
UNION FIRE INS. SOC., Cul., 56 Pac. Rep. 770. 

66. INTOXICATING LIQUORS—Unlawful Sales—Bankers. 
—A banker selling bills of lauding at his bank to who- 
ever might apply, thereby enabling the purchasers to 
obtain intoxicating liquors atx» freight depot, is guilty 
of selling the liquors; such dealings precluding him 
from asserting that he was a mere collecting agent for 
the consignors of the liquors.— STATE V. SNYDER, Iowa, 
78 N. W. Rep. 807. 

67. JODGE—Disqualification.—A judge, who had been 
of counsel in a case in which a judgment was obtained 
for his client, is incapacitated to hear and determine 
the matter of the revivor of such judgment, and es- 
pecially where he is seeking to enforce an attorney’s 
lien upon the judgment sought to be revived.—TOOTLE 
Vv. BERKLEY, Kan., 56 Pac. Rep. 7 

68. JUDGMENT—Fraud —Judgment entered on a judg- 
ment bond executed by a married woman, and deliv- 
ered to her daughter as a gift, will not be opened on 
her unsupported testimony, directly opposed by that 
of the daughter, that it was procured by fraud.— 
OBERLY V. OBERLY, Penn., 42 Atl. Rep. 1105. “4 

69. JUDGMENTS—Parties.—Where, in a suit against 
one as administratrix, her individual rights in the sub- 
ject of the action were directly involved, and she, re- 
siding beyond the seas, executed a power of attorney 
to other defendants to represent ber individually, and 
she was represented by counsel, who had previously 
represented her personally, and who assumed to rep- 
resent her individually as well as administratrix, in 
the case which was prosecuted to the United States 
Supreme Court on the theory that she was personally 
ayarty, she cannot claim that she is not individually 
bound by the decree.—BROwN V. HowaRD, U.S.C. C., 
8S. D. (Iowa), 92 Fed. Rep. 537. 

70. JUDGMENT BY DEFAULT — Vacation.—Where a de- 
fendant who is liable for a debt makes an agreement 
with plaintiff pendente lite that no jadgment shall be 
entered against him, and that he shall have credit for 
a partial payment then made, and plaintiff, in viola- 
tion of the agreement, enters judgment by default for 
the full amount of the debt, defendant has no equity 
against thejudgment in the hands of a purchaser with- 
out notice of the agreement.—Le Duc v. SLOCOMB, 
N. Car., 328. E. Rep. 726. 

71. LANDLORD AND TENANT—Lease —Option to Renew. 
—Where, prior tothe serving of notice of a lessee’s 
election to renew a lease under an option, the lessor 
had made no binding agreement to lease the premises 
to another, a finding,in an action tocompel specific 
performance af the covenant, that he had not changed 
his position by reason of the lessee’s failure to give 
notice within the time required, was sustained by the 
evidence.—MONIHON V. WAKELIN, Ariz., 56 Pac. Rep. 
735. 

72. LiFe INSURANCE — Non-payment of Premiums— 
Waiver.—A general agent may waive a forfeiture for 
non-payment of premiums by extending the time of 
their puyment, in the absence of knowledge by insured 
thgt the agent has no such authority.—KNAKSrON V. 
MANHATTAN LIFE Ins. CO., Cal., 56 Pac. Rep. 773. 

73. LIFE INSURANCE — Payment of Premium—Estop- 
pel.—An acknowledgment, in a policy of life insur- 
ance, of the receipt of the premium, cannot be contra- 
dicted by parol, to invalidate the contract, in the ab- 
sence of fraud in procuring the delivery of the policy. 
— KENDRICK V. MOTUAL BEN. LIFE Ins. CO., N. Car., 32 
8. E. Rep. 728. 

74. LiMITATIONS—Fraud to Bar Action.—In an action 
by aforeign Stateto recover on an implied contract 
on the part of defendants to pay for the support of 
their idiotic son, defendants cannot set up their own 
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fraud forthe purpose of shortening thetime within 
which the action may be brought.—PEOPLE OF STATE 
OF NEW YORK V. ETTENSON, Kan., 56 Pac. Rep. 749. 

75. LIMITATIONS — Insane Persons — Presumptions.— 
An insane person is under disability, within the mean- 
ing of the statute of limitations, although the question 
of his sanity has never been adjudicated by the pro- 
bate court.—LAaNTIS Vv. DAVIDSON, Kan.,56 Pac. Rep. 
145. , 

76. LIMITATIONS— Payment of Interest.—The payment 
of interest upon a debt evidenced by a promissory 
note starts the statute of limitations afresh, and the 
written indorsement of the interest payment upon the 
note is not essential.—TOPEKA CAPITAL CO. Vv. MER- 
RIAM, Kan., 56 Pac. Rep. 757. 

77. MALICIOUS PROSECUTION — Advice of Counsel— 
Pleading.—In an action for malicious prosecution, ad- 
vice of counsel, as tending to disprove malice and 
want of probable cause, may be shown under a gen- 
eral denial.— MCALLISTER V. JOHNSON, Iowa, 78 N. W. 
Rep. 790. 

78. MARRIAGE — Breach of Promise — Pleading.—Ac- 
tion for breach of promise to marry will lie, without 
request on plaintiff's part, where defendant refused to 
marry plaintiff.—RIME v. RATER, Iowa,78N. W. Rep. 
835. 


79. MARRIED WOMAN—Guaranty—Conflict of Laws.— 
Where a married woman in Connecticut executed and 
delivered to her husband, there, a guaranty, to enable 
him to obtain credit from plaintiff, in Illinois, to whom 
the husband sent it by mail, the contract is to be gov- 
erned by the Illinois law, and is therefore binding on 
her, though she was incapacitated from making it by 
the laws of Connecticut.— First NAT. BANK OF CHICAGO 
v. MITCHELL, U. S.C. C. of App., Second Circuit, 92 
Fed. Rep. 565. 

80. MASTER AND SERVANT— Dangerous Place to Work. 
—An employee has a right to presume, when directed 
to work in a particular place, that reasonable care has 
been exercised by the employer to see that such place 
is safe, and is not negligent in relying on such pre- 
sumption, unless a danger is obvious and should be 
known to a reasonably prudent employee; and for 
that reason the degree of care required of the em- 
ployer is greater than that required of the employee, 
and the employer may be chargeable with negligence 
in failing to ascertain a danger, where the employee is 
not.—JAMES B. CLOW & SONS v. BOLTZ, U. S.C. C. of 
App., Sixth Circuit, 92 Fed. Rep. 573. 


81. MASTER AND SERVANT—Injury in Operation of 
Railroad.—An injury received by a brakeman, while 
assisting in coaling an engine, through the negligence 
of a co employee in operating the hoisting crane so as 
to knock him from the platform—such movement of 
the crane not being necessary in order to permit the 
train to start—is not an injury ‘‘in any manner con- 
nected with use and operation of any railroad,” within 
the meaning of Code 1873, § 1307.—REDDINGTON V. CHI- 
caGo, M. & Sr. P. Ry. Co., lowa, 783 N. W. Rep. 800. 


82. MASTER AND SERVANT—Injury to Servant—Liability 
of Master.—A railroad company cannot be held liable 
for an injury to a section man, who, with others, was 
trying to lifta hand car from the track in front of an 
approaching train, and was struck by the train, merely 
because the foreman did not expressly direct him to 
let go of the hand car and save himself, when it does 
not appear that the men were acting by order of the 
foreman in attempting to remove the hand car.—TEXaAs 
& P. Ry. Co. v. Eason, U. 8. C.C. of App., Fifth Cir- 
cuit, 92 Fed. Rep. 553. 


83. MASTER AND SERVANT—Negligence—Assumption 
of Risk.—Notwithstanding a party has negligently 
placed himself in a position wherein he is exposed to 
injury, if another, after discovery of such condition, 
inflicts the injury by reason of failure to exercise ordi- 
nary Care tc avoid it, the former may have an action 
for damages against the latter.—DaILEY V. BURLING- 
TON & M. R. R. Co., Neb., 78 N. W. Rep. 722. 





84. MASTER AND SERVANT—Negligence— Directing Ver- 
dict.—Plaintiff was working at a mechine, when the 
platform on which he was standing tipped, resulting 
in his injury. The boards so projected that, if a per- 
son stood on the ends, the platform would tip. Plaint- 
iff asked for the platform, and was free to use it or not, 
as he wished; and its liability to tip was plain. Held, 
that a verdict for defendant was properly directed.— 
HENDERSON V. BOYNTON, Mass., 53 N. E. Rep. 401. 

85. MECHANIC’s LIEN—Assignment—Waiver.—A parol 
assignment of a claim waives the right to mechanic’s 
lien attached thereto, since at common law, except for 
Rev. St. § 3316, requiring the assignment of the lien to 
be in writing, any assignment of the claim waived tbe 
lien.—SHEARER V. RASMUSSEN, Wis., 78 N. W. Rep. 744. 

86. MInES — Location of Claim — Abandonment.—A 
mining claim was located in the name of four persons, 
The one who located it, who was the only one who had 
apything to do with it, testified that, after working it 
awhile, he decided it was no good, and destroyed the 
monument, and went away, with the intention of hav 
ing nothing further to do with it. Held,that the claim 
wus abandoned, so that a subsequent location, made 
before the statutory time for forfeiture, was valid.— 
KINNEY V. FLEMING, Ariz., 56 Pac. Rep. 723. 

57. MORTGAGE—Default.—A mortgage provided that 
if default was inade in the payment of the interest on 
the debt, the payment of which was secured by the 
mortgage, the whole of the indebtedness should be- 
come due and collectible, without notice of condition 
broken. Held a contract within the power and right 
of the parties to enter into, and enforceable according 
to its terms.—CONNECTICUT MoT. LIFE INS. CO. Vv. 
WESTERHOFF, Neb., 78 N. W. Rep. 724. 

88. MORTGAGES — Foreclosure—Extinguishment.—A 
subsequent mortgagee purchased the first mortgage, 
which he foreclosed, and bought the property for the 
amount of the decree, ete., without making any refer- 
ence to subsequent mortgages held by him. Held, that 
the lien of such mortgages was thereby extinguished, 
and that a purchaser of the mortgagor's equity of re- 
demption was entitled to their release on payment of 
the foreclosure decree.—WELLS V. ORDWAY, Iowa, 78 
N. W. Rep. 806. 

89. MORTGAGES—Foreclosure—Pleading.—On a bill 
to foreclose a mortgage trust deed, which provided 
that the person who was made defendant, as trustee, 
should be trustee in event of the origiual trustee’s re- 
moval from the county, the failure to plead non- 
removal of the original trustee, in abatement of the 
bill, admitted the fact of removal and the capacity of 
the substituted trustee.—FISCHER V. STIEFRL, I1l., 53 
N. E. Rep. 407. 

90. MUNICIPAL CORPORATIONS—Liability for Injury.— 
A city, by consenting to the county connecting its 
court house with the city sewer, does not render itself 
liable for acts done by the licensee in the construction 
of the sewer, since the act authorized is not intrins- 
ically dangerous.—SCHNURR V. BOARD OF COMMRS. OF 
HUNTINGTON Counry, Ind., 53 N. E. Rep. 425. 

91. MUNICIPAL CORPORATIONS — Officers.—One ap 
pointed and employed by resolution of a city ‘‘as 
driver of the street wagon, and to care for its horses,” 
at so much a month, is not constituted an officer of the 
city, entitled to hold his position until discharged or 
the resolution is rescinded, or to receive pay for 
months in which he did not work.—WHITE vy. CITY OF 
ALAMEDA, Cal., 56 Pac. Rep. 795. 

92. MUNICIPAL CORPORATIONS — Widening Streets— 
Paving.—Where a street, after ithas been paved—the 
sidewalks as well as the cartway—is widened so that 
the cartway takes in one of the sidewalks and five feet 
more, and a sidewalk is added beyond this, and there- 
after a repaving of the cartway is ordered, the lot 
owner Can be charged with the expense of paving no 
more than the five feet.—CITY OF PHILADELPHIA V. 
YEWDALL, Penn., 42 Atl. Rep. 956. 

93. MUNICIPAL IMPROVEMENTS—Certificates.—City im- 
provement certificates issued to contractors for street 
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paving, block by block, as the work progresses, are 
payable in cash upon appropriations when made by 
the city, and their payment does not in any manner 
depend upon the contractor’s fulfillment of the main- 
tenance clause of his contract in behalf of the city.— 
STATE V. CITY ( F NEW ORLEANS, La., 25 South. Rep. 421. 

94. MUNICIPAL IMPROVEMENTS — Contract.—A con- 
tractor is not precluded from taking public work on 
his individual account because his general business 
partner is a member of the municipal board. that 
awards the contract.—STaTE V. CITY OF Passaic, N. J., 
42 Atl. Rep. 1059. 

95. NUISANCE—Abatement.—The fact that a particular 
use of property is declared a nuisance by a town ordi- 
nance does not make it such unless it is in fact so, and 
is embraced within the common-law or statutory idea 
of a nuisance.—BOARD OF ALDERMEN OF OPELOUSAS V. 
NORMAN, La., 25 South. Rep. 401. 

96. NUISANCE—Injunction.—A corporation employs 
from 15 to 25 men in conducting a business upon leased 
land bordering upon the Passaic river, a tidal stream. 
The city of Newark proposes to build a sewer, through 
which a large quantity of sewage will be discharged 
into the stream at a point 55 feet from complainant’s 
premises. It is clear that the sewage at certain recur- 
ring periods of each year will create a stench which 
will be very offensive to the officers and employees of 
the complainant while transacting the business of the 
company upon the premises, and will impair the value 
of its property. Held that, although the injury is only 
anticipated, it will be enjoined.—SaYRE v. Mayor, 
ETC., OF CITY OF NEWARK, N. J., 42 Atl. Rep. 1068. 

97. NUISANCE—Liquor Nuisance—Injunction.—An ac- 
tion to enjoin a liquor nuisance will not lie where the 
evidence is uncontradicted that, for some time prior 
to the beginning of the action, defendant had ceased to 
sell liquor.—SHARP V. ARNOLD, Iowa, 78 N. W. Rep. 819. 

98. NUISANCE—Suitin Name of Attorney-General.—A 
circuit court has no power to authorize a private re- 
lator to maintain a suit in the name of the attorney- 
general to enjoin the maintenance of a public nuisance, 
on refusal of such leave by the attorney-gereral.— 
STATE V. CITY O¥ MILWAUKEE, Wis., 78 N. W. Rep. 756. 

99. OFFICERS—County Treasurers—Compensation.— 
A public officer is required to perfom the duties of his 
office, however onerous they may be, for the compen- 
sation fixed by law.—STATE V. MESERVE, Neb., 78 N. W. 
Rep. 721. 


100. PARENT AND CBILD—Oral Agreement to Convey. 
—A father promised his daughter certain lands if she 
would reside thereon, and, in pursuance of his prom- 
ise, she took possession, he stating that he would give 
them to her on condition that she would give him one 
third of the crops during his lifetime. Thereafter he 
caused a deed from himself and wife to her to be pre- 
pared, but his wife, through deceit and undue infiu- 
ence, induced him not to execute it, and to convey the 
lands to another in consideration of a mortgage there- 
on tothe wife. Held not to show a parol agreement 
by the father to convey the lands to the daughter.— 
SIPES V. DECKER, Wis., 78 N. W. Rep. 769. 

101. PARTNERSHIP — Dissolution — Assumption of 
Debts.—Where, on the dissolution of a partnership, 
the remaining partner agrees to pay the firm liabili- 
ties as shown by the books, he is not concluded from 
questioning whether any particular claim is a firm lia- 
bility.—HankKs V. FLYNN, lowa, 78 N. W. Rep. 839. 

102. PARTNERSHIP REAL ESTATE.—Where a partner- 
ship purchased lands with firm property, taking the 
title in the name of the firm members individually, 
and then mortgaged the lands to obtain money for the 
firm business, the mortgage was superior to an earlier 
judgment against one of the members of the firm.— 
ROCKEFELLAR V. DELLINGER, Mont., 56 Pac. Rep. 822. 


103. PRINCIPAL AND AGENT—Authority.—A power of 
attorney authorizing a person to represent a widow 
and her interest in her late husband’s estate, “with 
full power to do and perform all acts necessary to pro” 





mote and protect ber interest therein,” delegates no 
authority to relinquish her rights of dower, or to estop 
ber from claiming the same.—WELCH v. MCKENZIE, 
Ark., 508. W. Rep. 505. 

104. PRINCIPAL AND SURETY—Release of Surety by 
Change in Contract.—The bond from a contractor for 
public work, provided for by 28 Stat. 278, ch. 280, is in- 
tended to perform a double function: First, to secure 
to the government the faithful performance of the 
contract; and, d,to p t third persons from 
whom the contractor may obtain labor or materials in 
the prosecution of the work. In its second aspect, the 
bond, by virtue of the statute, contains a separate and 
distinct agreement between the obligors and such 
third persons, as to which the agency of the govern- 
ment ceases when the bond is given and approved, 
and subsequent changes in the contract or specifica 
tions agreed upon between the government and the 
contractor, though without the knowledge or consent 
of a surety, where the general nature of the work and 
materials remains the game, will not release the surety 
from liability to persons who supply labor or materials 
thereunder.—UNITED STATES V. NATIONAL SURETY Co., 
U.S.C. C. of App., Eighth Circuit, 92 Fed. Rep. 549. 

105. RAILROAD COMPANY — Fires—Negligence.—In an 
action against a railroad company for fire set by its 
engine, it is inconsistent to charge that, if the fire was 
set by the engine, the law would imply negligence, 
and the burden would be on the company to show its 
innocent intention, and that it is not sufficient to 
prove that the company set the fire, bat it must further 
be shown that the fire was negligently set.—Tgxas M. 
R. Co. v. HOOTEN, Tex., 508. W. Rep. 499. 

106. RAILROAD COMPANY—Highway—Faulty Construc- 
tion of Road.—It is the duty of a railroad company, 
where its road crosses & water course, or would inter- 
fere with its flow of water, or interfere with the drain- 
age of adjacent lands, to construct the road so as not 
to impair its usefainess, or do injury to the owners of 
the lands along the route. This duty is a continuing 
one, and, where the road is not properly constructed, 
each overflow incurs new cause of action for damages. 
—Kigk v. Kansas OiTy, 8. &G. Ry. Co., La., 25 South. 
Rep. 457. 

107. RaILROAD COMPANY — Receivers—Contracts.—In 
the absence of an order of court, a contract of employ 
ment of a railroad company is not binding on receiv- 
ers afterwards appointed for it, within a clause of a 
subsequent deed of the railroad providing that the 
conveyance is made subject to ‘‘any and all indebted- 
ness, Obligations, or liabilities which shall have been 
legally contracted or incurred by the receivers.”— 
KEELER v. ATCHISON, T. & 8. F. Ry. Co., U. 8. C. C. of 
App., Eighth Circuit, 92 Fed. Rep. 545. 

108. RAILROAD COMPANY—Street Railroads—Coullision 
with Vehicle.—The driver of a vehicle upon a road 
used by the public at large, which crosses the track of 
an electric railway, must exercise reasonable care to 
avoid collision, and the same duty rests upon the 
motorman of a trolley car in approaching the crossing 
of such a road, whether the crossing is in the country 
or in a town; and, in case of accident, the question 
whether elther or both of said parties failed in such 
duty is one to be determined by the jury, when the 
proofs on the subject of negligence leave that question 
in doubt. Neither party at such a crossing has a para- 
mount right of way.—ATL. CoasT ELEC. R. Co. Vv. REN- 
NARD, N. J., 42 Atl. Rep. 1041. 

109. RECEIVERS — Appointment — Corporations. — 
Stockholders of a solvent corporation, owning equally 
its stock, dissented as to its management, and one set 
sought to restrain the other from controlling its 
affairs. The latter applied for a receiver pending the 
suit. The business of the corporation was not inter- 
fered with by the litigation, but the receivership would 
have depreciated outstanding claims and affected the 
company’s credit. Held, that the application must be 
denied, since the court’s power to preserve corporate 
property by a receiver pendente lite will not be exer- 
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cised where it will not serve the stockholders benefi- 
cially.— STERNBERG V. WOLFF, N. J., 42 Atl. Rep. 1078. 
110. RELEASE AND DISCHARGE—Master and Servant— 
Negligence.—In an action for injuries, defendant 
pleaded a settlement,to which plaintiff made no re- 
ply. Defendant, at the close of the evidence, moved 
for judgment because such settlement was not denied 
by the pleading. Held, that it was properly over- 
ruled, since the settlement was denied by operation of 
law, as plaintiff's testimony showed that it was not 
made in satisfaction of his right to sue.—STOMNE V. 
HANFORD PRODUCE CoO., Iowa, 78 N. W. Rep. 841. 


111. REPLEVIN —Execution—Evidence. —In replevin 
by a mortgagee against an officer, an execution against 
the mortgagor, under which the officer claims, regular 
on its face and issued by a court of general jurisdic 
tion, is admissible, wiihout proof of the judgment or 
the jurisdiction of the court.—KaHn v. HaYgs, Ind., 53 
N. E. Rep. 430. 

112. SALE—Title to Property.—The acceptance by the 
vendor of an offer by the purchaser, accompanied by 
a statement by the vendor that he will be ready for the 
purchaser to take the property on a specific day in the 
future upon payment of the purchase price, is an ex- 
ecutory agreement to sell,and nota present sale, by 
which the title at once passes to the vendee.—KERR V. 
HENDERSON, N. J., 42 Atl. Rep. 1073. 


118, STATUTES—Construction.—If necessary to give 
effect to the evident intent of a legislative enactment, 
its language may be completed by reading into it such 
inadvertently omitted words as may be requisite to ex- 
press its obvious sense.—LANDRUM V. FLANNIGAN, 
Kan., 56 Pac. Rep. 753. 


114. SPECIFIC PERFORMANCE—Premature Sult.—A suit 
to specifically enforce an agreement to convey before 
the time when, by its terms, the conveyance was to be 
made, is premature, though the vendor has conveyed 
the lands to third persons having notice.—BARTON v. 
NEW ENGLAND MORTG. SEC. CO., Miss., 25 South. Rep. 
362. 

115. TAXATION — Banks—Assessments.—A bank-stock 
assessment contained the names of the shareholders, 
and the correct number of shares owned by each. 
Held, that the intent was not to tax the capital stock, 
but the shares owned by the individual shareholders. 
—WESTERN INVEST. BANKING CO. V. MuRRAY, Ariz., 56 
Pac. Rep. 728. 

116. TaxaTION—Property—Corporate Franchise — As- 
sessment.—Under Const. art. 7,§1, providing that all 
property in the State not exempt shall be taxed, and 
Revenue Laws 1897, p. 136, providing that all real and 
personal property in the State shall be subject to taxa- 
tion, a franchise of an electric light and power com- 
pany is assessable, such franchise being property un- 
der Ballinger’s Ann. Code, § 5202, declaring that all 
franchises shall be subject to sale on execution and on 
foreclosure as any other personal property.—Com. 
ELEc. LIGHT & POWER CO. Vv. JUDSON, Wasb., 56 Pac. 
Rep. 829. 

117. TELEGRAPH COMPANIES—Notice—Failure to De- 
liver.—Where an agent sends a telegram, in his own 
name, announcing a death, and requesting the ad- 
dressee to come, his failure to notify the company of 
the relation of the addressee and his principal, and 
that it is sent for the latter’s benefit, will not preclude 
a recovery by his principal for his mental suffering oc- 
casioned by a failure to deliver.—CaSHION V. WESTERN 
UNION TEL. CO., N. Car., 328. E. Rep. 746. 

118. TELEPHONE COMPANIES—Right of Way.—Rev. St. 
1898, § 1778, authorizes telephone companies to locate 
poles and wires in public streets. A city charter au- 
thorized the city council, by ordinance, by-law or reso- 
lution, to keep streets free from incumbrances and to 
regulate their use, and provided that no obstruction 
should be placed in streets without a written permit 
from the board of public works, which was given 
power to regulate the placing of telephone lines in 
streets, parties aggrieved by a decision of the board 





having the right to appeal to the city council. Held, 
that a telephone company has no right to place poles 
in the streets of said city, except under the direction 
of the board of public works, though neither the coun- 
cil nor the board of public works has passed any ordi- 
nance or by-law regulating the placing of telephone 
poles in streets.—CITY OF MARSHFIELD V. WISCONSIN 
TELEPHONE Co., Wis., 78 N. W. Rep. 735. 


119. Tk14L—Conclusions of Law and Fact.—The re- 
quest for a separate statement of conclusions of fact 
and of law in the trial of a cause toa court without a 
jury, to render a compliance therewith compulsory, 
must be made not later than at the final submission of 
the cause.—RoOss V. BARKER, Neb., 78 N. W. Rep. 730. 


120. TRIAL — Production of Writings. — Notice. —A 
notice given by a party to an action, requiring the ad- 
verse party to deliver a copy of an instrument or other 
writing whereon the action or defense is based, or 
which he intends to offer in evidence at the trial, 
should describe the writing demanded sufficiently to 
identify the same. A general notice for the delivery 
of all instruments or writings which the adverse party 
intends to offer in evidence is insufficient.—FRAZIER V. 
EBENEZER BAPTIST CHURCH, Kan., 56 Pac. Rep. 752. 


121. VENDOR AND PURCHASER — Contract — Time of 
Performance.—An agreement for the sale of a tavern 
provided for a payment of an installment on April 1, 
1891, and another on October 1, 1891, the balance to be 
secured by a bond and mortgage to runone year. On 
the same day the parties made a lease of the premises 
for six months from April 1, 1891. Held, that time was 
not of the essence of the contract to purchase.— 
THOMPSON V. KEELER, N. J., 42 Atl. Rep. 1043. 

122. VENDOR AND PURCHASER — Purchase of Mort- 
gaged Land.—The mere fact that a person purchases 
land subject to a mortgage does not render him per- 
sonally liable to the grantor. In order to create this 
liability, the grantee must, by an agreement on his 
part, promise to pay or assume the debt.—CLIFFORD V. 
MINOR, Minn., 78 N. W. Rep. 861. 

123. WaATER—Obstruction of Surface Water—Damages. 
—A landowner who builds a leveeto prevent his land 
from being flooded by surface water is not liable for 
injury caused to adjoining land, if that method was 
the only practicable one for protecting his land.— 
BAKER V. ALLEN, Ark., 508. W. Rep. 511. 

124, WILL—Construction—Contract.—Under a will be- 
queathing to testator’s widow the income of his prop- 
erty during her widowhood, with power to continue 
his business for her sole use,and with full power to 
dispose of the business, and making her and another 
executors, with power, when they should deem it nec- 
essary “for the payment of my debts and purposes of 
my estate,” to sell any of the realty, they could not sell 
for payment of taxes, or interest on mortgage, or to 
aid in the conduct of said business.—COLUMBIA AVE. 
SAVINGS-FUND, SAFE DEPOSIT, TITLE & TRUST CO. V. 
Lewis, Penn., 42 Atl. Rep. 1094. 

125. WILL—Executors—Trustees.—A will directed the 
executor to pay to legatees during their lives the in- 
come of certain securities, and authorized him to 
change the investment, and to sell the securities, and 
reinvest them, in his discretion. Held, that he held as 
trustee, and not as executor.—TEEL V. HILTON, R. I., 
42 Atl. Rep. 1111. 

126. WILL—What Constitutes. — An instrument exe- 
cuted and witnessed as provided for in case of a will, 
and intended as such by deceased, is such, though re- 
citing, ‘‘I agree to will.”"—IN RE LONGER’S ESTATE, 
Iowa, 78 N. W. Rep. 834. 

127. WITNESS—Competency—Conviction of Larceny. 
—Witnesses produced in court are presumed to be 
competent, but when it is shown that a witness offered 
has been convicted of an infamous crime a presump- 
tion of incompetency arises, and it then devolves on 
the party offering the witness to overcome the pre- 
sumption by showing that the judgment of conviction 
is without force.—STATE V. CLARK, 56 Pac. Rep. 767. 
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